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PROPOSED ACTION ON
REGULATIONS

Information contained in this document is
published as received from agencies and is
not edited by the Office of State Publishing.

TITLE 3. DEPARTMENT OF
FOOD AND AGRICULTURE

NOTICE IS HEREBY GIVEN that the Department
of Food and Agriculture proposes to adopt Chapter 7,
Subchapter 1, Sections 4600-4603, pertaining to
Service Charges for non-regulatory services provided
by the Department, in Title 3, Division 4, of the Code
of Regulations.

A public hearing is not scheduled. A public hearing
will be held if any interested person, or his or her duly
authorized representative, submits a written request
for a public hearing to the Department no later than
15 days prior to the close of the written comment
period. Following the public hearing if one is
requested, or following the written comment period if
no public hearing is requested, the Department of
Food and Agriculture, at its own motion, or at the
instance of any interested person, may adopt the
proposal substantially as set forth without further
notice.

Notice is also given that any person interested may
present statements or arguments in writing relevant to
the action proposed to the agency officer named below
on or before August 26, 2002.

INFORMATIVE DIGEST//POLICY
STATEMENT OVERVIEW

Existing law provides that the Department, for the
purpose of enhancing the State’s business and trade
opportunities, may, upon request, perform non-
regulatory services such as export market phytosani-
tary and product quality analyses, diagnostics,
inspections and testing relating to nursery stock,
plants, seeds, or plant pests and diseases. The
Department may also establish charges sufficient to
recover its costs for providing non-regulatory services
(Food and Agricultural Code, Section 5851). Existing
law also provides that the Department may establish,
by regulation, a schedule of charges to cover the
Department’s costs for the specific services it pro-
vides. Existing law also provides that regulations
establishing charges adopted by the Secretary shall not
be subject to review, approval, or disapproval by the
Office of Administrative Law (Food and Agricultural
Code, Section 5852).
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The proposed action will establish Chapter 7,
Miscellaneous  Rulings; Subchapter 1, Service
Charges; and, Sections 4600 through 4603, the general
provisions, disclaimer of liability and financial respon-
sibility, payment for services provided and schedule of
charges for the types of non-regulatory services the
Department may provide. The effect of the proposed
regulations will be to provide authority for the
Department to recover its costs for providing re-
quested non-regulatory services and to enable the
client that requests the service to understand the
Department’s costs, billing procedures and timeframes
for rendering the services.

The proposed action does not differ from any
existing comparable federal regulation or statute.

COST TO LOCAL AGENCIES AND
SCHOOL DISTRICTS

The Department of Food and Agriculture has
determined that the proposed adoption of Chapter 7,
Subchapter 1, and Sections 4600 through 4603 does
not impose a mandate on local agencies or school
districts. The Department also has determined that no
savings or increased costs to any State agency, no
reimbursable costs or savings under Part 7 (commenc-
ing with Section 17500) of Division 4 of the
Government Code to local agencies or school districts,
no nondiscretionary costs or savings to local agencies
or school districts, and no costs or savings in federal
funding to the State will result from the proposed
action.

EFFECT ON HOUSING COSTS
The Department has made an initial determination
that the proposed action will not affect housing costs.

EFFECT ON BUSINESSES
The Department has made an initial determination
that the proposed action will not have a significant
statewide adverse economic impact directly affecting
California businesses, including the ability of Califor-
nia businesses to compete with businesses in other
states.

COST IMPACT ON REPRESENTATIVE PRIVATE
PERSON OR BUSINESS
The agency is not aware of any cost impacts that a
representative private person or business would
necessarily incur in reasonable compliance with the
proposed action.

ASSESSMENT
The Department has made an assessment that the
proposed amendments to the regulations would not (1)
create or eliminate jobs within California, (2) create
new business or eliminate existing businesses within
California, or (3) affect the expansion of businesses
currently doing business within California.
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ALTERNATIVES CONSIDERED

The Department of Food and Agriculture must
determine that no reasonable alternative considered by
the Department or that has otherwise been identified
and brought to the attention of the Department would
be more effective in carrying out the purpose for
which the action is proposed or would be as effective
and less burdensome to affected private persons than
the proposed action.

AUTHORITY
The Department proposes to adopt Chapter 7,
Subchapter 1, and Sections 4600 through 4603
pursuant to the authority vested by Sections 407, 5851
and 5852 of the Food and Agricultural Code of
California.

REFERENCE
The Department proposes to adopt Chapter 7,
Subchapter 1, and Sections 4600 through 4603 to
implement, interpret and make specific Sections 5851
and 5852 of the Food and Agricultural Code.

EFFECT ON SMALL BUSINESS
The adoption of this regulation may affect small
businesses.

CONTACT

The agency officer to whom written comments and
inquiries about the initial statement of reasons,
proposed action, location of the rulemaking file,
request for a public hearing, and final statement of
reasons may be directed is: Stephen S. Brown,
Department of Food and Agriculture, Plant Health and
Pest Prevention Services, 1220 N Street, Room A-316,
Sacramento, California 95814, (916) 654-1017,
FAX (916) 654-1018, E-mail: sbrown@cdfa.ca.gov. In
his absence, you may contact Kris Peeples at
(916) 654-1017. Questions regarding the substance of
the proposed regulations should be directed to Stephen
S. Brown.

INTERNET ACCESS
The Department has posted the information regard-
ing this proposed regulatory action on its Internet
website (www.cdfa.ca.gov/cdfa/pendingregs).

AVAILABILITY OF STATEMENT OF REASONS
AND TEXT OF PROPOSED REGULATIONS
The Department of Food and Agriculture has

prepared an initial statement of reasons for the
proposed action, has available all the information upon
which its proposal is based, and has available the
express terms of the proposed action. A copy of the
initial statement of reasons and the proposed regula-
tions in underline and strikeout form may be obtained
upon request. The location of the information on
which the proposal is based may also be obtained upon
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request. In addition, the final statement of reasons is
available upon request. Requests should be directed to
the contact named herein.

If the regulations adopted by the Department differ
from, but are sufficiently related to the action
proposed, they will be available to the public for at
least 15 days prior to the date of adoption. Any person
interested may obtain a copy of said regulations prior
to the date of adoption by contacting the agency
officer (contact) named herein.

TITLE 5. COMMISSION ON
TEACHER CREDENTIALING

Proposed Amendments to Section 80054 of Title 5,
California Code of Regulations, Pertaining to the
Requirements for the Administrative
Services Credential

The California Commission on Teacher Credential-
ing proposes to amend regulatory action described
below after considering all comments, objections and
recommendations regarding the proposed action.

PUBLIC HEARING

A public hearing on the proposed actions will be
held:

September 5, 2002

10:00 a.m.

California Commission on Teacher Credentialing
1900 Capitol Avenue

Sacramento, California 95814

Oral comments on the proposed action will be taken
at a public hearing. We would appreciate 14 days
advance notice in order to schedule sufficient time on
the agenda for all speakers. Please contact Terri H.
Fesperman at 916-323-5777 regarding this. Any
person wishing to submit written comments at the
public hearing may do so. It is requested, but not
required, that persons submitting such comments
provide fifty copies to be distributed to the commis-
sioners and interested members of the public. all
written statements submitted at the hearing will,
however, be given full consideration regardless of the
number of copies submitted.

WRITTEN COMMENT PERIOD

Any interested person, or his or her authorized
representative, may submit written comments by fax,
through the mail, or by e-mail on the proposed action.
The written comment period closes at 5:00 p.m. on
September 4, 2002. Comments must be received by
that time or may be submitted at the public hearing.
You may fax your response to (916) 322-0048; write to
the California Commission on Teacher Credentialing,
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attn. Terri H. Fesperman, 1900 Capitol Avenue,
Sacramento, California 95814-4213; or submit an
email at tfesperman@ctc.ca.gov.

Any written comments received 14 days prior to the
public hearing will be reproduced by the Commis-
sion’s staff for each Commissioner as a courtesy to the
person submitting the comments and will be included
in the written agenda prepared for and presented to the
full Commission at the hearing.

AUTHORITY AND REFERENCE

Education Code Section 44225 authorizes the
Commission to adopt the proposed action, which will
implement, interpret or make specific Sections 44270
and 44270.1 of the Education Code and govern the
procedures of the Commission.

INFORMATIVE DIGEST/POLICY
STATEMENT OVERVIEW

Summary of Existing Laws and Regulations

Education Code Section 44225 provides that the
Commission may promulgate rules and regulations.
Sections 44270 and 44270.1 list the requirements for
the preliminary and professional clear Administrative
Services Credential.

80054(a)(5)(A) Staff is proposing that the Com-
mission allow applicants prepared in California to
submit verification of completion of the requirements
from an accredited Administrative Services Credential
program. Removing the wording of requiring a
recommendation from a California college or univer-
sity allows for both the California colleges and
universities and alternative providers to verify comple-
tion of the requirements for the preliminary credential.

The Education Code specifies requirements for the
Administrative Services Credential. The current
Title 5 Regulations governing preparation for the
Administrative Services Credential are, in some cases,
more restrictive than current statute because they
allow only for preparation in California through a
college or university program. To authorize alterna-
tive, standards-based routes to the credential, includ-
ing preparation offered by local school districts,
current Title 5 regulations need to be revised to
conform with the Education Code, which does not
exclude alternative providers. The proposed changes
to Title 5 § 80054 allows for alternative, standards-
based routes to the credential, including preparation
offered by local school districts.

Documents Incorporated by Reference

None

Documents Relied Upon in Preparing Regulations

None

DISCLOSURES REGARDING THE
PROPOSED ACTIONS

The Commission has made the following initial
determinations:

Mandated costs to local agencies or school
districts: None

Other non-discretionary costs or savings imposed
upon local agencies: None

Cost or savings to any state agency: None.

Cost or savings in federal funding to the state:
None.

Significant effect on housing costs: None.

Significant statewide adverse economic impact
directly affecting businesses including the ability of
California businesses to compete with businesses in
other states: None.

These proposed regulations will not impose a
mandate on local agencies or school districts that must
be reimbursed in accordance with Part 7 (commencing
with Section 17500) of the Government Code.

Cost impacts on a representative private persons or
business: The Commission is not aware of any cost
impacts that a representative private person or
business would necessarily incur in reasonable com-
pliance with the proposed action.

Assessment regarding the creation or elimination of
jobs in California [Govt. Code § 11346.3(b)]: The
Commission has made an assessment that the pro-
posed amendments to the regulation would not (1)
create nor eliminate jobs within California, (2) create
new business or eliminate existing businesses within
California, or (3) affect the expansion of businesses
currently doing business within California.

Effect on small businesses: The Commission has
determined that the proposed amendment to the
regulations does not effect small businesses. The
regulations are not mandatory but an option that
effects school districts and county officesO of educa-
tion.

CONSIDERATION OF ALTERNATIVES

The Commission must determine that no reasonable
alternative itconsidered or that has otherwise been
identified and brought to the attention of the Commis-
sion would be more effective in carrying out the
purpose for which the action is proposed or would be
as effective and less burdensome to affected private
persons or small businesses than the proposed action.
Interested individuals may present statements or
arguments with respect to alternatives to the proposed
regulations at the scheduled hearing or during the
written comment period.

CONTACT PERSON/FURTHER INFORMATION
General or substantive inquiries concerning the
proposed action may be directed to Terri H. Fesperman
by telephone at (916) 323-5777 or Terri H. Fesperman,
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California Commission on Teacher Credentialing,
1900 Capitol Ave, Sacramento, CA 95814. General
question inquiries may also be directed to Rhonda
Stearns at (916) 323-7140 or at the address mentioned
in the previous sentence. Upon request, a copy of the
express terms of the proposed action and a copy of the
initial statement of reasons will be made available.
This information is also available on the Commis-
sion’s web site at www.ctc.ca.gov In addition, all the
information on which this proposal is based is
available for inspection and copying.

AVAILABILITY OF STATEMENT OF REASONS
AND TEXT OF PROPOSED REGULATIONS
The entire rulemaking file is available for inspection

and copying throughout the rulemaking process at the

Commission office at the above address. As of the date

this notice is published in the Notice of Register, the

rulemaking file consists of this notice, the proposed
text of regulations, and the initial statement of reasons.

MODIFICATION OF PROPOSED ACTION
If the Commission proposes to modify the actions
hereby proposed, the modifications (other than non-
substantial or solely grammatical modifications) will
be made available for public comment for at least
15 days before they are adopted.

AVAILABILITY OF FINAL STATEMENT
OF REASONS

The Final Statement of Reasons is submitted to the
Office of Administrative Law as part of the final
rulemaking package, after the public hearing. When it
is available, it will be placed on the Commission’s web
site at www.ct.ca.gov or you may obtain a copy by

contacting Terri H. Fesperman at (916) 323-5777.

AVAILABILITY OF DOCUMENTS ON
THE INTERNET
Copies of the Notice of Proposed Action, the Initial
Statement of Reasons and the text of the regulations in
underline and strikeout can be accessed through the
Commission’s web site at www.ct.ca.gov.

TITLE 8. DIVISION OF
WORKERS’ COMPENSATION

(DEPARTMENT OF INDUSTRIAL RELATIONS)

PRIMARY TREATING PHYSICIAN REPORTING
REQUIREMENTS; PETITION FOR CHANGE OF
PRIMARY TREATING PHYSICIAN

TITLE 8, CALIFORNIA CODE
OF REGULATIONS
SECTIONS 9785, 9785.2, 9785.3, 9786, AND 9787.

PROPOSED REGULATORY ACTIONS

NOTICE IS HEREBY GIVEN that the Adminis-
trative Director of the Division of Workers’ Compen-

sation, pursuant to the authority vested in him by
Labor Code Sections 133, 4061.5, 4603.2, 4603.5,
4627 and 5307.3, proposes to amend regulations
contained in Title 8, California Code of Regulations,
Sections 9785, 9785.2. 9785.3, 9786, and 9787.

The regulations concern the reporting duties of the
primary treating physician, the ‘“‘Primary Treating
Physician’s Progress Report” form (DWC Form
PR-2), the “Primary Treating Physician’s Permanent
and Stationary Report™ form (DWC Form PR-3), the
Petition for Change of Primary Treating Physician
process before the Administrative Director, and
appeals from the Administrative Director’s decisions
on Petitions for Change of Primary Treating Physician.

TIME AND PLACE OF PUBLIC HEARING
A public hearing has been scheduled to permit all
interested persons the opportunity to present state-
ments or arguments, orally or in writing, with respect
to the above noted subjects on the following date:

Date: September 13, 2002
Time: 10:00 AM
Place: Auditorium

Gov. Hiram W. Johnson
State Office Bldg.

455 Golden Gate Avenue

San Francisco, CA 94102

The public hearing room is wheelchair accessible.
Persons requiring additional accommodation of a
disability are requested to alert the contact person
identified below.

Please note that public comment will begin
promptly at 10:00 AM and will conclude when the
last speaker has finished his or her presentation. If
public comment concludes before the noon recess,
no afternoon session will be held.

The Administrative Director requests, but does not
require, that any persons making oral comments at the
hearing also provide a written copy of their comments.
Equal weight will be accorded to oral comments and
written materials.

AUTHORITY AND REFERENCE

The Administrative Director of the Division of
Workers’ Compensation is undertaking this regulatory
action pursuant to the authority vested in the
Administrative Director by Labor Code sections 133,
139.5, 4061.5 4603, 4603.2, 4603.5, 4627, and 5307.3,
to modify existing regulations. Reference is to Labor
Code sections 4061, 4061.5, 4062, 4600, 4600.3,
4603, 4603.2, 4636.

INFORMATIVE DIGEST AND POLICY
STATEMENT OVERVIEW
The Administrative Director of the Division of
Workers’ Compensation proposes to amend provisions
in the primary treating physician reporting require-
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ments to clarify when an employee may change his or
her primary treating physician, and to clarify the
process which must be followed when a party disputes
a medical determination made by the primary treating
physician.

Amendments are proposed to clarify the reporting
obligations of the primary treating physician, includ-
ing but not limited to the service and formats of
required reports.

Amendments are proposed to existing regulations
dealing with “Petitions for Change of Primary
Treating Physician,” to clarify the grounds for filing
Petitions for Change of Primary Treating Physician,
and to clarify the procedures for filing and responding
to these petitions.

Amendments are proposed to the “Primary Treating
Physician’s Progress Report” form (DWC Form
PR-2), to substitute the term “‘released from care” for
the term ‘“‘discharged,” and to clarify when the DWC
Form PR-2 is being used by the primary treating
physician to respond to a request for additional
information.

Amendments are proposed to the “Primary Treating
Physician’s Permanent and Stationary Report” form
(DWC Form PR-3), to avoid ambiguity regarding a
physician’s description of an employee’s subjective
factor’ of disability. The ‘““subjective findings™ portion
of the DWC Form PR-3 is amended by deleting the
graph in current form, which describes the frequency
and severity of subjective complaints, and by allowing
the primary treating physician to write a narrative
description of the employee’s subjective complaints.
Further, the DWC Form PR-3 is amended to direct the
primary treating physician to address the need for
continuing medical treatment. The current form only
addresses the need for future medical treatment.

Amendments are proposed to the existing regulation
dealing with an appeal from an Administrative
Director’s decision on a Petition for Change of
Primary Treating Physician to conform the time for
appeal with Section 10950 of the Workers’ Compen-
sation Appeals Board’s (Appeals Board) Rules of
Practice and Procedure, which is currently being
amended.

1. Proposed Amendments to Section 9785.

Labor Code section 4600 provides that ‘‘[a]fter
30 days from the date the injury is reported,
the employee may be treated by a physician of his or
her own choice or at a facility of his or her own
choice. . . .” Labor Code section 4061.5 requires a
primary treating physician to render opinions on all
medical issues necessary to determine the employee’s
eligibility for compensation in compliance with
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regulations promulgated by the Administrative Direc-
tor. Labor Code sections 4061 and 4062 specify
procedures to be followed when a party disputes a
medical determination of the treating physician.

Proposed amendments to Section 9785 clarify when
an employee may change his or her primary treating
physician, and further clarify the process which must
be followed when disputes arise regarding medical
determinations made by the primary treating physi-
cian.

Further, proposed amendments to Section 9785
clarify the reporting requirements of the primary
treating physician with respect to the obligations
regarding the service of the reports, the dates for
submission of the reports, and appropriate format of
the reports.

Section 9785(a):

This subdivision defines key terms used in this
regulation to ensure the meaning will be clear to the
regulated public. The proposed amendments in this
subdivision will clarify terms used in the current
regulation and further define key terms that are
contained in the proposed amendments.

9785(a)(2): The term ‘‘secondary physician” is
amended for consistency purposes to delete the word
“injured,” when referring to the term “‘employee.”

9785(a)(4): The term ‘“‘medical determination”
defines when the primary treating physician makes a
medical decision which affects the employee’s eligi-
bility for compensation.

9785(a)(5): The term ‘‘released from care” defines
the point in time when the primary treating physician
makes a medical determination that the employee’s
condition is permanent and stationary without need for
continuing or future medical treatment.

9785(a)(6): The term ‘‘continuing medical treat-
ment” defines presently planned treatment that in the
opinion of the primary treating physician is reasonably
required to cure or relieve the employee from the
effects of the injury.

9785(a)(7): The term ‘‘future medical treatment”
defines medical treatment which in the opinion of the
primary treating physician may be required or
anticipated in the future.

9785(a)(8): The term ‘“‘permanent and stationary
status” defines a point in time when the employee in
the opinion of the primary treating physician has
reached maximum medical improvement.

Section 9785(b)

9785(b)(1): This subpart sets forth the requirement
that an employee may not have more than one primary
treating physician at the same time.
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9785(b)(2): This subpart clarifies that an employee
may change primary treating physicians at any time
provided the primary treating physician has deter-
mined that the employee is in need of continuing or
future medical treatment.

9785(b)(3): This subpart sets forth the requirement
that if an employee disputes a medical determination
made by the primary treating physician, including a
determination that the employee should be released
from care, the dispute must be resolved under the
applicable procedures set forth in Labor Code sections
4061, 4062. This subpart further sets forth the
requirement that the employee may not designate a
new primary treating physician until the dispute is
resolved.

9785(b)(4): This subpart sets forth the requirement
that if the claims examiner disputes a medical
determination made by the primary treating physician,
the dispute must be resolved under the applicable
procedures set forth in Labor Code sections 4061,
4062. This subpart further sets forth the requirement
that the employee may designate a new primary
treating physician during the course of such proce-
dures, provided the primary treating physician has
determined that there is need for continuing or future
medical treatment.

Section 9785(c)

This subdivision is amended to reflect that the
primary treating physician must send a copy of the
required reports under this section to the employee in
addition to the claims administrator. This subdivision
is further amended to clarify that if the employee is
known to be represented by an attorney, the treating
physician must send the employee’s copy of the report
to the employee’s attorney. This subdivision is also
amended to clarify the last sentence of the subdivision
to reflect that a claims administrator may designate
any person or entity to be the recipient of its copy of
the required treating report.

Section 9785(d)

This subdivision is corrected for clerical error to
substitute the word ‘‘subdivisions” for the word
“subsections.”

This subdivision is further amended to clarify that
the primary treating physician may transmit reports to
the employee, or to the employee’s attorney if
represented, in addition to the claims administrator, by
mail or FAX or by any other means satisfactory to the
claims administrator, employee or employee’s attor-
ney, including electronic transmission.

Section 9785(e)

9785(e)(2): This subpart is amended to clarify that
each new primary treating physician shall submit a
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Form DLSR 5021 following the initial examination in
accordance with subdivision (e)(1).

9785(e)(3): This subpart is amended for consistency
purposes to delete the word “injured” when referring
to the term “‘employee.”

9785(e)(4): This subpart is amended to clarify that
the primary treating physician is required to promptly
incorporate, or comment upon, the findings and
opinions of secondary physicians in the treating
reports. This subpart is further amended to require the
primary treating physician to submit the secondary
physicians’ reports to the employee, or to the
employee’s attorney if represented, in addition to the
claims administrator.

Section 9785(f)

This subdivision is amended to reflect that the
primary treating physician is required to submit
reports to the employee, or to the employee’s attorney
if represented, in addition to the claims administrator,
when certain enumerated conditions occur.

9785(f)(5): This subpart is amended for clarification
purposes to substitute the term ‘‘released from care”
for the term “‘discharged.”

9785(f)(7): This subpart is amended for clarification
purposes to substitute the term “‘claims administrator™
for “employer.”” This subpart is further amended to
clarify that the requested additional information must
be necessary to administer the claim. The phrase
“necessary’’ information is defined as that information
which directly affects the provision of compensation
benefits as defined in Labor Code Section 3207.

9785(f)(8): This subpart is amended for consistency
purposes to substitute the word ‘“‘continuing” for the
word “‘ongoing.”” The subpart is further amended to
require the primary treating physician to sign and
transmit a treating report to the appropriate parties
within 20 days of the examination when an examina-
tion has been performed.

This subpart is also amended to specify that a
response to a request for information made pursuant to
Section 9785(f)(7) may be made in letter format.
Further, this subpart is amended to require that a letter
format response to a request for information made
under Section 9785(f)(7), in addition to a narrative
report under Section 9785(f)(8), must contain the same
declaration under penalty of perjury as contained in
the DWC Form PR-2, to wit: “I declare under penalty
of perjury that this report is true and correct to the best
of my knowledge and that I have not violated Labor
Code § 139.3.”

Section 9785(g)

This subdivision is amended to require that the
primary treating physician promptly issue the perma-
nent and stationary report required under this subdivi-
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sion. This subdivision is further amended for clerical
error to add the word “and” in the first sentence of the
subdivision.

Note: Authority Cited: Sections 139.5, 4061.5,
4603.2, 4603.5 and 5307.3, Labor Code. Reference:
Sections 4061, 4061.5, 4062, 4600, 4603.2 and 4636,
Labor Code.

2. Proposed Amendments to Section 9785.2

Section 9785.2

Primary treating physicians are required to submit
treatment reports using either the Primary Treating
Physician’s Progress Report form (DWC Form PR-2)
set forth in Section 9785.2, or in a narrative format
meeting specified content and format requirements.
The DWC Form PR-2 is amended for consistency
purposes to substitute the term “‘released from care”
for the term “‘discharged.” The DWC Form PR-2 form
is amended to clarify when the primary treating
physician is using the DWC Form PR-2 to submit a
response to a request for information under Section
9785(f)(7). The DWC Form PR-2 may be used by
checking the box indicating ‘“‘Response to request for
information,” and by filling in the appropriate
information in the DWC Form PR-2 in response to the
request for information, and/or by attaching additional
pages to the DWC Form PR-2, if necessary.

Note: Authority cited: Sections 139.5, 4061.5,
4603.2, 4603.5, and 5307.3, Labor Code. Reference:
Sections 4061.5, 4600, 4603.2 and 4636, Labor Code.

3. Proposed Amendments to Section 9785.3

Section 9785.3

Primary treating physicians may submit their
permanent and stationary reports using the Primary
Treating Physician’s Permanent and Stationary Report
form (DWC Form PR-3) as set forth in Section 9785.3.
Page 3 of the DWC Form PR-3 form currently
contains a graph which the primary treating physician
uses in describing the employee’s subjective com-
plaints to be used in rating the employee’s disability. It
has been determined that this graph, describing
frequency and severity of symptoms, causes confusion
which may result in the mischaracterization of the
employee’s subjective factors of disability. The PR-3
is amended by deleting the graph, and by allowing the
primary treating physician to write a narrative
description of the subjective symptoms. The introduc-
tory language under ‘‘precipitating activity,” is also
amended to clarify when a specific activity may affect
the subjective factors.

Further, the PR-3 form is amended to facilitate the
reporting of a determination that the employee may
need continuing medical treatment and/or need for
future medical treatment. Continuing medical treat-
ment is defined as treatment presently planned, and
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future medical treatment is defined as treatment which
is not presently planned but may be required or
anticipated at some time in the future.

Note: Authority cited: Sections 139.5, 4061.5,
4603.2, 4603.5, and 5307.3, Labor Code. Reference:
Sections 4061.5, 4600, 4603.2 and 4636, Labor Code.

4. Proposed Amendments to Section 9786

Section 9786

Labor Code section 4603 requires a claims admin-
istrator desiring a change of primary treating physician
to file a Petition for Change of Primary Treating
Physician with the Administrative Director. Section
9786 sets forth the procedures for filing a Petition for
Change of Primary Treating Physician, and what
constitutes good cause for granting such petition.

Section 9786(b)

9786(b)(1): This subpart is amended to add that
good cause can be established by showing that the
primary treating physician failed to comply with the
permanent and stationary report requirements of
Section 9785(g).

9786(b)(2): This subpart is amended to specify that
where good cause to grant a petition is based upon the
failure of a primary treating physician to comply with
Section 9785(f)(8) by failing to submit timely or
complete progress reports on two or more occasions,
those failures must have occurred within the 12-month
period immediately preceding the filing of the petition.

9786(b)(3): This subpart is amended to clarify that
good cause to grant a petition includes a clear showing
that the current treatment is not consistent with the
treatment plan submitted pursuant to Section 9785,
subdivisions (e) or (f).

Section 9786(c)

This subdivision is amended to number the first two
paragraphs, and to add two more paragraphs clarifying
what constitutes good cause for granting a Petition for
Change of Primary Treating Physician.

9786(c)(3): This subpart is added to require that
when an allegation of good cause is based upon failure
to timely issue the Doctor’s First Report of Occupa-
tional Injury or Illness pursuant to Section 9785,
subdivisions (e)(1) or (e)(2), the petition setting forth
such allegation must be filed within 90 days of the
initial examination.

9786(c)(4): This subpart is added to require that
failure to verify a letter response to a request for
information pursuant to Section 9785(f)(7), failure
to verify a narrative report pursuant to Section
9785(f)(8), or failure of the narrative report to conform
to the format requirements of Section 9785(f)(8) does
not constitute good cause to grant the petition unless
the claims administrator submits documentation show-
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ing that the physician was notified of the deficiency in
the reporting, and was allowed a reasonable time to
correct the deficiency.

Section 9786(d)

This subdivision is amended to clarify that the
employee, his or her attorney, and/or the primary
treating physician may file a response to the Petition
for Change of Primary Treating Physician with the
Administrative Director. This subdivision is further
amended to allow the responding party to include
supportive documentary evidence relevant to the
specific allegations raised in the petition to be filed
with the response. Also this subdivision is amended to
clarify that, unless good cause is shown to the
contrary, the Administrative Director will not consider
any other documents filed except for the Petition for
Change of Primary Treating Physician, the response,
and any supportive documentary evidence filed with
the petition and the response.

Section 9786(h)
This subdivision is deleted as no longer applicable.
Note: Authority Cited: Sections 133, 139.5, 4603,
4603.2, 4603.5 and 5307.3, Labor Code. Reference:
Sections 4600, 4603, and 4603.2, Labor Code.

5. Proposed Amendments to Section 9787

Section 9787

Section 9787 currently provides that an order
denying or granting the claim’s administrator’s peti-
tion is final and binding unless the aggrieved party
files an appeal with the Appeals Board, within 30 days
from service of the decision in a manner prescribed by
the Appeals Board pursuant to Section 10950.

Amendments are proposed to this section to
conform with Section 10950 of the Board’s Rules of
Practice and Procedure which are been amended to
require that the appeal be filed within 20 rather than
30 days from service of the decision.

STATE REIMBURSABLE MANDATE

The Administrative Director has determined that the
proposed regulations will not impose any new
mandated programs on any local agency or school
district. The California Supreme Court has determined
that an increase in workers’ compensation benefit
levels does not constitute a new State mandate for the
purpose of local mandate claims because the increase
does not impose unique requirements on local
governments. (County of Los Angeles v. State of
California, 43 Cal.3d 46 (1987)). The requirements
imposed on all employers by these proposed regula-
tions, although not a benefit level increase, is similarly
not a new State mandate because the regulations apply
to all employers, private and public, and not uniquely
to local governments.
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COST OR SAVINGS TO LOCAL AGENCIES OR
SCHOOL DISTRICTS
The regulations proposed herein will not impose
additional costs on local agencies and school districts.

OTHER NON-DISCRETIONARY COST OR
SAVINGS IMPOSED UPON LOCAL AGENCIES

None.

COST OR SAVINGS TO STATE AGENCIES
The proposed regulations will not impose additional
costs or savings on State agencies.

COST OR SAVINGS IN FEDERAL FUNDING
TO STATE

The proposed regulations will not affect any federal
funding.

SIGNIFICANT STATEWIDE ADVERSE
ECONOMIC IMPACT DIRECTLY AFFECTING
BUSINESS/ABILITY TO COMPETE

The Administrative Director made an initial deter-
mination that the proposed regulations will not have a
significant statewide adverse economic impact directly
affecting businesses, including the ability of California
businesses to compete with businesses in other states.
The amendments do not impose new fees or signifi-
cant costs on either claims administrators or physi-
cians.

ECONOMIC IMPACT ON REPRESENTATIVE
PRIVATE PERSONS OR BUSINESSES

The Administrative Director has determined that the
proposed regulations will not have an adverse
economic impact on private persons or businesses.
There may be some savings due to clarification of
procedures for changes of primary treating physicians
and for filing petitions for changes of primary treating
physicians because appeals related to procedural errors
should be reduced. There will be insignificant cost
increase on treating physicians who will be required to
mail out one additional copy of the treatment report to
the employee or his or her attorney. As a practical
matter, many or most physicians probably already
send a copy of the report to the patient’s attorney.

ECONOMIC IMPACT ON SMALL BUSINESSES

The Administrative Director has determined that the
proposed regulations may affect certain physicians and
medical groups who fall within the definition of
“small businesses” under Government Code Section
11342(h). The Administrative Director has further
determined that the proposed regulations will not have
an adverse economic impact on small businesses. Very
small costs will be incurred by physicians to mail one
extra copy of treatment reports.
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ASSESSMENT OF EFFECTS ON JOB AND/OR
BUSINESS CREATION, ELIMINATION
OR EXPANSION

The Administrative Director has determined that the
proposed regulations will have no effect on the
creation or elimination of jobs or existing businesses
within California, or affect the expansion of current
California businesses.

IMPACT ON HOUSING COSTS

The proposed regulations will have no effect on
housing costs.

CONSIDERATION OF ALTERNATIVES

In accordance with Government Code section
11346.5(a)(13), the Administrative Director must
determine that no reasonable alternative it considers or
that has otherwise been identified and brought to the
attention of the Administrative Director would be
more effective in carrying out the purpose for which
the action is proposed or would be as effective and less
burdensome to affected private persons than the
proposed action. No other alternatives have been
identified by the Administrative Director to date.

AVAILABILITY OF TEXT OF PROPOSED
REGULATIONS, NOTICE AND STATEMENT OF
REASONS/INTERNET ACCESS

An Initial Statement of Reasons has been prepared
for the proposed regulations, in addition to the
Informative Digest included in this Notice. The Initial
Statement of Reasons, the Notice, and the text of the
proposed regulations will be available for inspection
or a copy will be provided upon request. Please
address all such requests to the contact person
identified below. In addition, the Initial Statement of
Reasons, the Notice, including the Informative Digest,
and the text of the regulations may be accessed and
downloaded from the Division of Workers’ Compen-
sation’s website at www.dir.ca.gov .

AVAILABILITY OF RULEMAKING FILE AND
LOCATION WHERE RULEMAKING FILE MAY
BE INSPECTED

Any interested person may inspect a copy or direct
questions about the proposed regulations, the Initial
Statement of Reasons, and any supplemental informa-
tion contained in the rulemaking file.

The rulemaking file, including the Initial Statement
of Reasons, the Notice, the complete text of the
proposed regulation, and all documents relied upon in
this rulemaking may be inspected during normal
business hours (8:00 a.m. to 5:00 p.m.), Monday
through Friday (excluding public holidays) at the
following location:
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Division of Workers’ Compensation
455 Golden Gate Avenue, 9th Floor
San Francisco, CA 94102

PRESENTATION OF ORAL AND/OR WRITTEN
COMMENTS AND DEADLINE FOR
SUBMISSION OF WRITTEN COMMENTS/
CONTACT PERSON

Members of the public are invited to present oral
and/or written statements, arguments or evidence at
the public hearing.

Any person may submit written comments on the
proposed regulations, prior to the public hearing to:

Ms. Marcela Reyes,
Regulations Coordinator
Department of Industrial Relations
Division of Workers’ Compensation
455 Golden Gate
San Francisco, CA
or
Post Office Box 420603
San Francisco, CA 94142

Written comments may be submitted by facsimile
transmission (FAX), addressed to the contact person at
(415) 703-4720. Written comments may also be sent
electronically (via e-mail), using the following e-mail
address: dwcrules @hg.dir.ca.gov .

Unless submitted prior to or at the hearing, all
written comments must be received by the agency
contact person, no later than 5:00 PM on Septem-
ber 13, 2002.

The Administrative Director prefers written com-
ments to oral testimony. If you have provided a written
comment, it will not be necessary to present oral
testimony at the public hearing. Equal weight will be
accorded to oral and written materials.

94102

CONTACT PERSON/BACKUP
CONTACT PERSON

Nonsubstantive inquiries concerning this action,
such as requests to be added to the mailing list for
rulemaking notices, requests for copies of the text or
proposed regulations, the Initial Statement of Reasons,
and any supplemental information contained in the
rulemaking file may be requested in writing at the
same address. The contact person is:

Ms. Marcela Reyes,
Regulations Coordinator
Department of Industrial Relations
Division of Workers’ Compensation
455 Golden Gate
San Francisco, CA
or
Post Office Box 420603
San Francisco, CA 94142

94102
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The telephone number of the contact person is
(415) 703-4600.

Note: In the event the contact person is unavailable,
or to obtain responses to questions regarding the
substance of the proposed regulations, inquiries should
be directed to the following back-up contact person at
the same address and telephone number noted above:
Minerva Krohn, Industrial Relations Counsel.

AVAILABILITY OF CHANGES FOLLOWING
PUBLIC HEARING

If the Administrative Director makes changes to the
proposed regulations as a result of the public hearing
and public comment received, the modified text with
changes clearly indicated will be available for public
comment for at least 15 days prior to the date on which
the regulations are adopted.

AVAILABILITY OF FINAL
STATEMENT OF REASONS
Upon its completion, the Final Statement of
Reasons will be available and copies may be requested
from the contact person named in this notice or may be
accessed on the website at www.dir.ca.gov .

AUTOMATIC MAILING

A copy of this Notice, including the Informative
Digest, the Initial Statement of Reasons, and the
text of proposed regulations, will automatically be sent
by regular mail, or upon request by electronic mail,
to those interested persons on the mailing list of
the Administrative Director of the Division of
Workers’ Compensation, and to all persons who have
requested notice of hearing as required by Labor Code
Section 5307 4.

If adopted, the regulations as amended will appear
sequentially in the California Code of Regulations at
Title 8, Chapter 4.5, Subchapter 1, commencing with
Section 9785.

TITLE 8. DIVISION OF
WORKERS’ COMPENSATION

(DEPARTMENT OF INDUSTRIAL RELATIONS)

Subject Matter of Proposed Amendment to
Regulations: Workers’ Compensation—Workers’
Compensation Information System

TITLE 8, CALIFORNIA CODE OF
REGULATIONS SECTIONS 9700, ET SEQ.
NOTICE IS HEREBY GIVEN that the Adminis-
trative Director of the Division of Workers’ Compen-
sation, pursuant to the authority vested in him by
Labor Code Sections 133, 138.6, 138.7, and 5307.3,
proposes to modify existing regulations, by amending
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Article 1.1, Subchapter 1 to Chapter 4.5 of Title 8,
California Code of Regulations, commencing with
Section 9700, relating to the Workers” Compensation
Information System.

PUBLIC HEARING
A public hearing has been scheduled to permit all
interested persons the opportunity to present state-
ments or arguments, oral or in writing, with respect to
the subjects noted above, on the following date:

Date: September 13, 2002

Time: 10:00 am to 5:00 PM or conclusion
of business

Place: Gov. Hiram W. Johnson State Office

Building, Auditorium
455 Golden Gate Avenue
San Francisco, California 94102

The public hearing room is wheelchair accessible.
Persons requiring additional accommodation of a
disability are requested to alert the contact person
identified below.

Please note that public comment will begin
promptly at 10:00 a.m. and will conclude when the last
speaker has finished his or her presentation. If public
comment concludes before the noon recess, no
afternoon session will be held. The Administrative
Director requests, but does not require, that any
persons who make oral comments at the hearing also
provide a written copy of their comments. Equal
weight will be accorded to oral comments and written
materials.

AUTHORITY AND REFERENCE

The Administrative Director of the Division of
Workers’ Compensation, is undertaking this regulatory
action pursuant to the authority vested in him by Labor
Code Sections 133, 138.6, 138.7, and 5307.3 and
5307.3, to adopt regulations to implement, interpret,
and make specific Labor Code Section 138.6, relating
to the Workers’ Compensation Information System
(WCIS).

INFORMATIVE DIGEST AND POLICY
STATEMENT OVERVIEW
Labor Code Section 138.6 requires the Administra-
tive Director of the Division of Workers’ Compensa-
tion to develop a cost efficient workers’ compensation
information system to accomplish the following
purposes:

e Assist the Department of Industrial Relations to
manage the workers’ compensation system in an

effective and efficient manner.

Facilitate the evaluation of the effectiveness and
efficiency of the benefit delivery system.

Assist in measuring how adequately the system
indemnifies injured workers and their dependents.
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e Provide statistical data for research into specific
aspects of the workers’ compensation system.

The data collected electronically must be compat-
ible with the International Association of Industrial
Accident Boards and Commissions’ Electronic Data
Interchange (IAIABC EDI) system, and the data
elements to be provided by claims administrators
through the WCIS must be set forth in regulations.

Additionally, Labor Code Section 138.7 limits
access to individually identifiable information main-
tained by the Division of Workers” Compensation, and
requires the Administrative Director to adopt regula-
tions governing access to this information by specified
government agencies and bone fide researchers
authorized by this statute to receive individually
identifiable information.

These proposed regulations implement, interpret,
and make specific these two sections of the Labor
Code as follows:

1. Section 9701

This section defines key terms used in these
regulations to ensure the meaning will be clear to the
regulated public. The proposed amendments in this
section will clarify terms in the current WCIS
regulations and define key terms that are contained
within the regulations proposed for Sections 9702 and
9703:

(a) “Bona Fide Statistical Research” is defined to
clarify the purpose for which individually identifiable
information will be released to individuals and private
or public entities under existing Section 9703 (d).

(d) “Closed Claim” is defined to clarify an event
that gives rise to a reporting obligation under Section
9702 (d).

(h) “EDI Implementation Guide, Release 2 7 is
amended to reflect an updated version of the guide
issued by the IAIABC on December 1, 1999.

(j) “EDI Trading Partner Profile” is redefined to
reflect a revised trading partner profile form [Form
DWC WCIS TPO1 (Revised 07/02), entitled “Elec-
tronic Data Interchange Trading Partner Profile’’].

() “International Association of Industrial Accident
Boards and Commissions™ is amended to reflect the
association’s change of office location.

2. Section 9702

This section sets forth the electronic data reporting
requirements, and provides that the submission of the
specified data elements satisfies a claims administra-
tor’s statutory obligation to send to the Division copies
of benefit notices. The proposed amendments in this
section eliminate unnecessary data elements, add
relevant data elements, and clarify reporting obliga-
tions:

(a) This subdivision is amended to clarify that
claims administrators utilizing EDI Implementation

2
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Guide, Release 1, shall only transmit the data elements
that are set forth in Release 1. Claims administrators
utilizing EDI Implementation Guide, Release 2, shall
only transmit the data elements that are set forth in
Release 2.

(b) This subdivision sets forth the data elements
required for the initial reporting of claim information.
The amendments eliminate an unnecessary data
element and accommodate the reporting of data
elements under either of the two EDI Implementation
Guides (Release 1 and 2) by eliminating the timeframe
for utilizing various data elements.

(c) This subdivision clarifies the specific identify-
ing data elements that must accompany each WCIS
data transmission.

(d) This subdivision sets forth the data elements
required for the reporting of indemnity benefit
payments. The amendments eliminate irrelevant or
duplicative data elements, add pertinent data elements,
distinguish reporting obligations depending on the use
of either of the two EDI Implementation Guides
(Release 1 and 2), and clarify the interpretation of data
elements.

(g) This subdivision sets forth the data elements
required for the reporting of annual benefit payments
on claims with a date of injury on or after July 1, 2000.
The amendments modify the reporting date and add
pertinent data elements.

3. Section 9703

This section sets forth the provisions governing
access to individually identifiable information, as
required by Labor Code section 138.7. The proposed
amendments in this section expressly allow the use of
individually identifiable WCIS data for research by the
Division of Workers’ Compensation and the Commis-
sion of Health and Safety and Workers’ Compensa-
tion.

(b) The amendment to this subdivision specifies
that the Division of Workers” Compensation may
obtain and use individually identifiable information
held in the WCIS to conduct research on the worker’s
compensation system in order to carry out the duties of
the Division and the Administrative Director.

(d) This subdivision is added to conform this
section to the Legislature’s amendment of Labor Code
Section 138.7 (Chapter 792, Stats. 2001), to allow
access to individually identifiable information held in
the WCIS by researchers employed or under contract
to the Commission of Health and Safety and Workers’
Compensation.

STATE REIMBURSABLE MANDATE
The Administrative Director has determined that the
proposed regulations will not impose any new
mandated program on local agencies and school
districts. The California Supreme Court has deter-
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mined that an increase in workers’ compensation
benefit levels does not constitute a new State mandate
for the purpose of local mandate claims because the
increase does not impose unique requirements on local
governments. See County of Los Angeles v. State of
California (1987) 43 Cal.3d 46. The requirements
imposed on all employers by these proposed regula-
tions, although not a benefit level increase, are
similarly not a new State mandate because the
regulations apply to all employers, private and public,
and not uniquely to local governments.

COST OR SAVINGS TO LOCAL AGENCIES OR
SCHOOL DISTRICTS

The regulations proposed herein may, from time to
time, impose costs on local agencies and school
districts. Any such costs, however, will be non-
discretionary because the requirement that every
employer contribute to the funding of California’s
workers’ compensation programs is a statutory obli-
gation. Furthermore, any such costs are non-
reimbursable because the requirement on employers to
contribute to the funding of California’s workers’
compensation programs is not unique to local agencies
or school districts and applies to all employers alike,
public and private, including the State of California.
However, the proposed regulations will eliminate
unnecessary data elements that may result in possible
cost savings.

COST OR SAVINGS TO STATE AGENCIES

The proposed regulations may impose minimal
costs on State agencies. (State government accounts
for about 3% of the occupational injuries and
illnesses.) The proposed regulations will eliminate
unnecessary data elements that may result in possible
cost savings.

COST OR SAVINGS IN FEDERAL FUNDING
TO STATE
The proposed regulations will not affect any federal
funding.

SIGNIFICANT STATEWIDE ADVERSE
ECONOMIC IMPACT DIRECTLY AFFECTING
BUSINESS/ABILITY TO COMPETE

The Administrative Director has made an initial
determination that the proposed regulations will not
have a significant statewide adverse economic impact
directly affecting businesses, including the ability of
California businesses to compete with businesses in
other states. The proposed regulations do not impose
new fees or significant costs on claims administrators.

ECONOMIC IMPACT ON REPRESENTATIVE
PRIVATE PERSONS OR BUSINESSES
The Administrative Director is not aware of any cost
impacts that a representative private person or
business would necessarily incur in reasonable com-
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pliance with the proposed regulations. However, the
proposed regulations will eliminate unnecessary data
elements that may result in possible cost savings.

The entities directly affected by WCIS regulation in
terms of potential costs are those which administer
workers’ compensation claims in California. This
includes three types of private businesses: (1) private
employers who are large and financially secure
enough to be permitted to self-insure their workers’
compensation liability and who administer their own
workers’ compensation claims; (2) private insurance
companies which are authorized to transact workers’
compensation insurance in California; and (3) third
party administrators which are retained to administer
claims on behalf of self-insured employers or insurers.

ECONOMIC IMPACT ON SMALL BUSINESSES

The Administrative Director has determined that the
proposed regulations will not have a significant impact
on small businesses. The obligation to report workers’
compensation claims data falls on insurers, self-
insured employers (who must by regulation have
substantial net worth and income) and third party
administrators, all of whom do not qualify as ““small
business.”

ASSESSMENT OF EFFECTS ON JOB AND/OR
BUSINESS CREATION, ELIMINATION
OR EXPANSION

The Administrative Director has determined that the
proposed regulations will likely have no net effect on
the creation or elimination of existing businesses
within California, or affect the expansion of current
California businesses. However, some jobs relating to
key data entry and the processing of paper reports
between employers, physicians, medical bill review
organizations, claims administrators, and the state may
be affected based on the anticipated increase in the
automated reporting of workers’ compensation infor-
mation.

IMPACT ON HOUSING COSTS

The proposed regulations will have no effect on
housing costs.

CONSIDERATION OF ALTERNATIVES

In accordance with Government Code section
11346.5(a)(13), the Administrative Director must
determine that no reasonable alternative it considers or
that has otherwise been identified and brought to the
attention of the Administrative Director would be
more effective in carrying out the purpose for which
the action is proposed or would be as effective and less
burdensome to affected private persons than the
proposed action.
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AVAILABILITY OF INITIAL STATEMENT OF
REASONS AND TEXT OF PROPOSED
REGULATIONS / INTERNET ACCESS

An Initial Statement of Reasons and the text of the
proposed regulations have been prepared and are
available from the contact person named in this notice.
The entire rulemaking file will be made available for
inspection and copying at the address indicated below
or a copy will be provided upon written request.

As of the date of this notice, the rulemaking file
consists of the notice, the initial statement of reasons,
the proposed text of the regulations in strikeout/
underline format, and the Form 399. In addition, the
Notice, Initial Statement of Reasons, and proposed
text of regulations may be accessed and downloaded
from the Division’s website at www.dir.ca.gov.

PRESENTATION OF ORAL OR WRITTEN
COMMENTS AND DEADLINE FOR
SUBMISSION OF WRITTEN COMMENTS

Members of the public are invited to present oral or
written statements, arguments or evidence at the public
hearings. If you provide a written comment, it will not
be necessary to present your comment as oral
testimony at the public hearing.

In addition, any person may submit written com-
ments concerning the proposed regulations prior to the
close of the public comment period to:

Marcela Reyes

Regulations Coordinator
Department of Industrial Relations
Division of Workers’ Compensation
Post Office Box 420603

San Francisco, CA 94142

Written comments may be submitted by facsimile
transmission (FAX), addressed to the above-named
contact person at (415) 703-4720. Written comments
may also be sent electronically (via e-mail) using the
following e-mail address: dwcrules @dir.ca.gov.

Unless submitted prior to or at the public hearing,
Ms. Reyes must receive all written comments no later
than 5:00 p.m. on September 13, 2002.

AVAILABILITY OF RULEMAKING FILE,
STATEMENT OF REASONS, TEXT OF
PROPOSED REGULATIONS, AND DOCUMENTS
SUPPORTING THE RULEMAKING ACTION

Any interested person may inspect a copy or direct
questions about the proposed regulations and any
supplemental information contained in the rulemaking
file. The rulemaking file will be available for
inspection at the Department of Industrial Relations,

1411

Division of Workers’ Compensation, 455 Golden Gate
Avenue, 9th Floor, San Francisco, California, between
9:00 a.m. and 5:00 p.m., Monday through Friday.
Copies of the proposed regulations, initial statement of
reasons and any information contained in the rulemak-
ing file may be requested in writing to the contact
person.

CONTACT PERSON/ BACKUP
CONTACT PERSON

Nonsubstantive inquiries concerning this action,
such as requests to be added to the mailing list for
rulemaking notices, requests for copies of the text of
the proposed regulations, the Initial Statement of
Reasons, and any supplemental information contained
in the rulemaking file may be requested in writing at
the same address. The contact person is:

Marcela Reyes

Regulations Coordinator
Department of Industrial Relations
Division of Workers’ Compensation
Post Office Box 420603

San Francisco, CA 94142

The telephone number of the contact person is (415)
703-4600.

Note: In the event the contact person is unavailable,
or to obtain responses to questions regarding the
substance of the proposed regulations, inquiries should
be directed to the following backup contact person at
the same address and telephone number as noted
above: George Parisotto.

AVAILABILITY OF CHANGES FOLLOWING
PUBLIC HEARING

If the Administrative Director makes changes to the
proposed regulations as a result of the public hearing
and public comment received, the modified text with
changes clearly indicated will be made available for
public comment for at least 15 days prior to the date on
which the regulations are adopted.

AVAILABILITY OF THE FINAL
STATEMENT OF REASONS

Upon its completion, the Final Statement of
Reasons will be available and copies may be requested
from the contact person named in this notice or may be
accessed on the website: www.dir.ca.gov

AUTOMATIC MAILING

A copy of this Notice, including the Informative
Digest, will automatically be sent to those interested
persons on the Administrative Director’s mailing list.

If adopted, the regulations as amended will

appear in Title 8, California Code of Regulations,
Sections 9701, 9702, and 9703.




CALIFORNIA REGULATORY NOTICE REGISTER 2002, VOLUME NO. 28-Z

TITLE 8. DIVISION OF
WORKERS’ COMPENSATION

(DEPARTMENT OF INDUSTRIAL RELATIONS)

Subject Matter of Proposed Amendment to
Regulations: Workers’ Compensation—
Vocational Rehabilitation

TITLE 8, CALIFORNIA CODE OF
REGULATIONS SECTIONS 10122 ET SEQ.

Notice is hereby given that the Administrative
Director of the Division of Workers’ Compensation,
pursuant to the authority vested in him by Labor Code
Sections 133, 139.5 and 5307.3, proposes to amend
existing regulations and to adopt proposed regulations
described below after considering all comments,
objections, and recommendations regarding the pro-
posed action.

PROPOSED REGULATORY ACTION
The Department of Industrial Relations, Division of
Workers’ Compensation, proposes to adopt:

Amended Section 10122  Definitions

Proposed Section 10122.1 Weekend or Holiday
Deadlines

Proposed Section 10127.3 Qualified Rehabilitation
Representative

Amended Section 10131  Termination of Voca-
tional Rehabilitation Ser-
vices

Proposed Section 10131.2  Settlement of Prospective

Vocational Rehabilitation
Forms, Form Filing In-
structions & Notices

Proposed Section 10133.10 Form RU-90 “Treating
Physician’s Report of
Disability Status” and
Form Filing Instructions
Form RU-91 *“Descrip-
tion of Employee’s Job
Duties” and Form Filing
Instructions
Proposed Section 10133.12 Form RU-94 “Notice of
Offer of Modified or Al-
ternative  Work”  and
Form Filing Instructions

Proposed Section 10133.13 Form RU-102 ““Voca-
tional Rehabilitation
Plan” and Form Filing
Instructions

Proposed Section 10133.14 Form RU-103 “Request
for Dispute Resolution”
and Form Filing Instruc-
tions

Amended Section 10133

Proposed Section 10133.11
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Proposed Section 10133.15 Form RB-105 “Request
for Conclusion of Reha-
bilitation Benefits” and
Form Filing Instructions

Proposed Section 10133.16 Form RU-105 *“Notice of
Termination of Voca-
tional Rehabilitation Ser-
vices” and Form Filing
Instructions

Proposed Section 10133.17 Form RB-107 “State-
ment of Decline of Voca-
tional Rehabilitation
Benefits” and Form Fil-
ing Instructions

Proposed Section 10133.18 Form RU-107 “Em-
ployee Statement of Dec-
lination of Vocational
Rehabilitation Services”
and Form Filing Instruc-
tions

Proposed Section 10133.19 Form RU-107A “‘State-
ment of Declination of
Vocational Rehabilitation
Services” and Form Fil-
ing Instructions

Proposed Section 10133.20 Form RU-120 ““Initial
Evaluation =~ Summary”
and Form Filing Instruc-
tions

Proposed Section 10133.21 Form RU-121 *“Voca-

tional Rehabilitation

Progress Report” and

Form Filing Instructions
Proposed Section 10133.22 Form RU-122 “Settle-
ment of Prospective Vo-
cational ~ Rehabilitation
Services” and Form Fil-
ing Instructions
Standardized
Forms

Amended Section 10133.2 Pamphlets

Repealed Section 10133.1 Report

PUBLIC HEARING
A public hearing has been scheduled to permit all
interested persons the opportunity to present state-
ments or arguments, oral or in writing, with respect to
the subjects noted above, on the following date:

Date: September 3, 2002

Time: 10:00 am to 5:00 PM or conclusion
of business

Place: Gov. Hiram W. Johnson State Office

Building, Auditorium
455 Golden Gate Avenue
San Francisco, California 94102
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The public hearing room is wheelchair accessible.
Persons requiring additional accommodation of a
disability are requested to alert the contact person
identified below.

Please note that public comment will begin
promptly at 10:00 a.m. and will conclude when the last
speaker has finished his or her presentation. If public
comment concludes before the noon recess, no
afternoon session will be held. The Administrative
Director requests, but does not require, that any
persons who make oral comments at the hearing also
provide a written copy of their comments. Equal
weight will be accorded to oral comments and written
materials.

AUTHORITY AND REFERENCE

The Administrative Director of the Division of
Workers’ Compensation is undertaking this regulatory
action pursuant to the authority vested in him by Labor
Codes sections 133, 139.5, and 5307.3 to adopt or
amend regulations and to enforce the laws. The
proposed regulations will further implement, interpret
or make specific Labor Code sections 124, 133, 139.5,
4635, 4636, 4637, 4638, 4641, 4640, 4643, 4644, 4646
and Civil Code sections 7, 9, 10, and 11.

INFORMATIVE DIGEST AND PLAIN
ENGLISH OVERVIEW
The Administrative Director of the Division of
Workers’ Compensation proposes to amend existing
regulations and adopt new regulations concerning the
provision of vocational rehabilitation services.

Amended Section 10122 Definitions

Labor Code Section 4637(a) provides that the
employer has a 10 day time frame in which to provide
an eligible employee with notification of his or her
medical eligibility for vocational rehabilitation ser-
vices. Labor Code Section 139.5(a) provides that the
Administrative Director shall promulgate regulations
that would expedite and facilitate the identification,
notification and referral of industrially injured em-
ployees to vocational rehabilitation services.

Proposed Section 10127.3 provides that a qualified
injured worker is to be referred to a qualified
rehabilitation representative within 10 days after the
employee has been determined to be medically eligible
absent extenuating circumstances. This amendment to
Section 10122 (Definitions) defines ‘‘extenuating
circumstances” as natural or social conditions so
disastrous as to impede normal business operations
preventing the claims administrator from meeting the
10 day time frame set forth in Labor Code Section
4637. This proposed amendment would provide
guidance to the regulated community concerning when
extenuating circumstances effect the imposition of the
10-day time frame.
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Proposed Section 10122.1 Weekend or Holiday
Deadlines

Labor Code Section 4637(a) provides that the
employer has a 10 day time frame in which to provide
an eligible employee with notification of his or her
medical eligibility for vocational rehabilitation ser-
vices. Labor Code Section 139.5(a) provides that the
Administrative Director shall develop standards for
governing timeliness of vocational rehabilitation ser-
vices.

This proposed amendment would provide guidance
to the regulated community concerning the imposition
of the 10-day time frame when the deadline of the act
falls on a weekend or holiday.

Proposed Section 10127.3 Qualified Rehabilita-
tion Representative (QRR)

Labor Code Section 4635(b) defines a “‘qualified
rehabilitation representative.” Labor Code Section
4637 provides the procedures concerning the employ-
ee’s right to an agreed upon qualified rehabilitation
representative.

When the employee is referred to a qualified
rehabilitation representative, this proposed section
would require the claims administrator to send all
pertinent and narrative medical and vocational reports
to the qualified rehabilitation representative.

Amended Section 10131 Termination of Voca-
tional Rehabilitation Services

Section 10131 concerns the termination of vocation
rehabilitation services. The amendments, subdivision
(d), (e), and (f) are required due to changes in statutory
and case law.

(d) This subdivision sets forth that vocational
rehabilitation services may be terminated under
certain conditions due to the employee’s immi-
gration status. This subdivision is required due
to the holding of Del Taco v. WCAB (2000) 70
Cal.App.4th 1437.

This subdivision concerning termination of
vocational rehabilitation services for a seasonal
employee is necessary in order to comply with
Labor Code Section 4644(a)(5), (6), and (7).
Labor Code Section 4646(b)(effective 1/1/03)
provides that an employee and employer may
settle the employee’s right to prospective
vocational rehabilitation services. The existing
regulation did not provide for settlement as a
basis for termination of vocational rehabilitation
services, and therefore, must be amended to
comply with Labor Code Section 4644.

Proposed Section 10131.2 Settlement of Pro-
spective Vocational Rehabilitation

Labor Code Section 4646(b) (effective 1/1/03)
provides that an employee and employer may settle the
employee’s right to prospective vocational rehabilita-

(e)

)
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tion services. This proposed regulation sets forth the
procedure for settling prospective vocational rehabili-
tation in compliance with Labor Code Section
4646(b).

Amended Section 10133 Forms, Form Filing
Instructions & Notices

Labor Code Section 139.5 authorizes the Adminis-
trative Director to establish procedures relating to
vocational rehabilitation. The current regulation re-
quires the use of certain mandatory forms; however, it
does not list the forms by name. The proposed
regulations will now clearly list each mandatory form
by its name and number. Each form and the filing
instructions for the form will be a separate regulation.

Proposed Section 10133.10 Form RU-90 “Treat-
ing Physician’s Report of Disability Status” and
Form Filing Instructions

Labor Code Section 139.5 authorizes the Adminis-
trative Director to establish procedures relating to
vocational rehabilitation. The purpose of proposed
section 10133.10 is to make Form RU-90 and its filing
instructions a separate regulation from the other forms.
The purpose of Form RU-90 is for the treating
physician to report the employee’s disability status.

Proposed Section 10133.11 Form RU-91 “De-
scription of Employee’s Job Duties” and Form
Filing Instructions

Labor Code Section 139.5 authorizes the Adminis-
trative Director to establish procedures relating to
vocational rehabilitation. The purpose of proposed
section 10133.11 is to make Form RU-91 and its filing
instructions a separate regulation from the other forms.
The purpose of Form RU-91 is for the employee and
employer to describe the employee’s job duties. The
treating physician will review the form to determine
whether the employee is able to return to work.

Proposed Section 10133.12 Form RU-94 “Notice
of Offer of Modified or Alternative Work” and
Form Filing Instructions

Labor Code Section 139.5 authorizes the Adminis-
trative Director to establish procedures relating to
vocational rehabilitation. The purpose of proposed
section 10133.12 is to make Form RU-94 and its filing
instructions a separate regulation from the other forms.
The purpose of Form RU-94 is to provide an employee
with notice of the employer’s offer of modified or
alternative work.

Proposed Section 10133.13 Form RU-102 ‘“Voca-
tional Rehabilitation Plan” and Form Filing In-
structions

Labor Code Section 139.5 authorizes the Adminis-
trative Director to establish procedures relating to
vocational rehabilitation. The purpose of proposed
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section 10133.13 is to make Form RU-102 and its
filing instructions a separate regulation from the other
forms. The purpose of Form RU-102 is to document
objectives and methods to be used to implement a
proposed rehabilitation plan.

Proposed Section 10133.14 Form RU-103 “Re-
quest for Dispute Resolution” and Form Filing
Instructions

Labor Code Section 139.5 authorizes the Adminis-
trative Director to establish procedures relating to
vocational rehabilitation. The purpose of proposed
section 10133.14 is to make Form RU-103 and its
filing instructions a separate regulation from the other
forms. The purpose of Form RU-103 is to request the
Rehabilitation Unit to resolve a disputed rehabilitation
issue.

Proposed Section 10133.15 Form RB-105 “Re-
quest for Conclusion of Rehabilitation Benefits”
and Form Filing Instructions

Labor Code Section 139.5 authorizes the Adminis-
trative Director to establish procedures relating to
vocational rehabilitation. The purpose of proposed
section 10133.15 is to make Form RB-105 and its
filing instructions a separate regulation from the other
forms. The purpose of Form RB-105 is to request the
Rehabilitation Unit’s approval of conclusion of
rehabilitation services for injuries before January 1,
1990.

Proposed Section 10133.16 Form RU-105 “Notice
of Termination of Vocational Rehabilitation Ser-
vices” and Form Filing Instructions

Labor Code Section 139.5 authorizes the Adminis-
trative Director to establish procedures relating to
vocational rehabilitation. The purpose of proposed
section 10133.16 is to make Form RU-105 and its
filing instructions a separate regulation from the other
forms. The purpose of Form RU-105 is to notify the
employee of the employer’s termination of liability to
provide rehabilitation services.

Proposed Section 10133.17 Form RB-107 “State-
ment of Decline of Vocational Rehabilitation
Benefits”” and Form Filing Instructions

Labor Code Section 139.5 authorizes the Adminis-
trative Director to establish procedures relating to
vocational rehabilitation. The purpose of proposed
section 10133.17 is to make Form RB-107 and its
filing instructions a separate regulation from the other
forms. The purpose of Form RB-107 is to record the
employee’s declination of rehabilitation services for
injuries before January 1, 1990.
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Proposed Section 10133.18 Form RU-107 “Em-
ployee Statement of Declination of Vocational
Rehabilitation Services” and Form Filing Instruc-
tions

Labor Code Section 139.5 authorizes the Adminis-
trative Director to establish procedures relating to
vocational rehabilitation. The purpose of proposed
section 10133.18 is to make Form RU-107 and its
filing instructions a separate regulation from the other
forms. The purpose of Form RU-107 is to record the
employee’s declination of rehabilitation services for
injuries between January 1, 1990 and December 31,
1993, inclusive.

Proposed Section 10133.19 Form RU-107A
“Statement of Declination of Vocational Reha-
bilitation Services” and Form Filing Instructions

Labor Code Section 139.5 authorizes the Adminis-
trative Director to establish procedures relating to
vocational rehabilitation. The purpose of proposed
section 10133.19 is to make Form RU-107A and its
filing instructions a separate regulation from the other
forms. The purpose of Form RU-107A is to record the
employee’s declination of rehabilitation services for
injuries on or after January 1, 1994.

Proposed Section 10133.20 Form RU-120 “Initial
Evaluation Summary” and Form Filing Instruc-
tions

Labor Code Section 139.5 authorizes the Adminis-
trative Director to establish procedures relating to
vocational rehabilitation. The purpose of proposed
section 10133.20 is to make Form RU-120 and its
filing instructions a separate regulation from the other
forms. The purpose of Form RU-120 is to document
the findings and recommendations of the Qualified
Rehabilitation Representative who conducts the initial
evaluation.

Proposed Section 10133.21 Form RU-121 “Voca-
tional Rehabilitation Progress Report” and Form
Filing Instructions

Labor Code Section 139.5 authorizes the Adminis-
trative Director to establish procedures relating to
vocational rehabilitation. The purpose of proposed
section 10133.21 is to make Form RU-121 and its
filing instructions a separate regulation from the other
forms. The purpose of Form RU-121 is report on the
progress of the employee who is receiving vocational
rehabilitation services.

Proposed Section 10133.22 Form RU-122 “Settle-
ment of Prospective Vocational Rehabilitation
Services” and Form Filing Instructions

Labor Code Section 139.5 authorizes the Adminis-
trative Director to establish procedures relating to

vocational rehabilitation. The purpose of proposed
section 10133.22 is to provide a form (Form RU-122)
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to record the agreement between the employee and the
employer to settle prospective vocational rehabilita-
tion services for injuries on or after January 1, 2003.

Repealed Section 10133.1 Standardized Report
Forms

As forms RU-120 and RU-121 will now be
regulation sections 10133.20 and 10133.21, section
10133.1 will be repealed so as not to be duplicative.

Amended Section 10133.2 Pamphlets

The pamphlet currently entitled “Help in Returning
to Work—94” will be changed to ““Help in Returning
to Work.” It is amended to comply with Labor Code
Section 4646(b) (effective 1/1/03), which provides
that an employee and employer may settle the
employee’s right to prospective vocational rehabilita-
tion services. The list of telephone numbers for
District Offices in the Division of Worker’s Compen-
sation has been deleted, as the numbers become
outdated. Some additional language has been added
under the section ‘““Should I have an attorney.”
Grammatical corrections have been made.

DISCLOSURES REGARDING THE
PROPOSED ACTION
The Department of Industrial Relations, Division of
Workers’ Compensation has made the following
determinations:

State Mandated Local Costs; Reimbursement:

The Administrative Director has determined that the
proposed regulations will not impose any new
mandated program on local agencies and school
districts. The California Supreme Court has deter-
mined that an increase in workers’ compensation
benefit levels does not constitute a new State mandate
for the purpose of local mandate claims because the
increase does not impose unique requirements on local
governments. See County of Los Angeles v. State of
California (1987) 43 Cal.3d 46. The requirements
imposed on all employers by these proposed regula-
tions, although not a benefit level increase, similarly
do not constitute a new State mandate because the
regulations apply to all employers, private and public,
and not uniquely to local governments.

The proposed regulations may impose costs on local
agencies and school districts. Any such costs, how-
ever, will be non-discretionary because the require-
ment that every employer comply with the
requirements of California’s workers’ compensation
laws is a statutory obligation. Furthermore, any such
costs are non-reimbursable because the requirement
for employers to comply with California’s workers’
compensation laws is not unique to local agencies or
school districts and applies to all employers alike,
public and private, including the State of California.
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Cost or savings to any state agency:

The most significant change addressed by the
proposed regulations is the ability to settle prospective
vocational rehabilitation benefits. The remaining
changes to the regulations will not result in any costs
or savings to any state agency. The ability to settle
prospective vocational rehabilitation benefits will
most likely result in a savings to state agencies that are
employers because the vocational rehabilitation ben-
efits can be settled for a maximum amount of $10,000,
where as if the employee does not settle, he or she
would be entitled to vocational rehabilitation benefits
with a total value of $16,000. As any settlement is
voluntarily and usually for the economic advantage of
the settling parties. The fact injured workers may now
settle their vocational rehabilitation benefits may
result in a savings for the Department of Industrial
Relations, Division of Workers’ Compensation, as the
vocational rehabilitation unit may have less cases to
monitor.

Cost or saving in federal funding to the state:

The proposed regulations will not affect any federal
funding.

Significant adverse economic impact on business:

The proposed regulations relating to the ability to
settle prospective vocational rehabilitation benefits
(Section 101331.2 and Form RU-122) will adversely
affect vocational rehabilitation providers. It will not
impact on the ability of California businesses to
compete with businesses in other states.

Potential cost impact on representative private persons
or businesses:

The Administrative Director has determined that the
proposed regulations relating to the settlement of
vocational rehabilitation (Sections 10131.2 and
10133.22) will adversely affect private vocational
rehabilitation providers. Although the actual cost is
unknown, an estimate is set forth below.

Statement of mandate: Regulation Sections
10131.2 and 10133.22 implement Labor Code § 4646,
which allows a represented employee to settle his or
her prospective vocational rehabilitation benefits for
not more than $10,000. This regulation will apply to
represented employees with dates of injury on or after
1/1/03.

Background: Labor Code § 139.5 provides that
maximum fees per case may not to exceed $4,500 for
vocational rehabilitation services. Additionally, private
vocational schools also receive approximately $2,300
per case in fees from injured workers.

Working Data: The California Workers” Compen-
sation Institute’s (CWCI) Bulletin dated December 21,
2001 (No. 01-22) states that while workers’ compen-
sation claims increased for a third year in a row from
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1996-1998, vocational rehabilitation costs declined
during that same time period. The distribution of costs
per case for 1998 was as follows: training programs
($2,277); VRMA ($3,189) and vocational rehabilita-
tion evaluation ($1,605).

There are approximately 250 vocational rehabilita-
tion providers (companies) in California. In 2000,
there were 22,334 new case filed with the Rehabilita-
tion Unit. In 2001, there were 22,246 new cases filed.
It is unknown how many represented employees will
settle their vocational rehabilitation benefits. (85% of
the employees who file cases with the Rehabilitation
Unit are represented by attorneys.)

Assumptions: If 20% of employees settle their
prospective vocational rehabilitation services per year,
and if 22,200 new cases are filed each year for the next
three years, 4,440 represented employees per year will
no longer be utilizing the vocational rehabilitation
services (evaluations) in the amount of approximately
$2,000 (assumption) and private vocational programs
(schools) in an amount of approximately $2,300
(assumption).

Calculation: This represents a loss of $8,880,000 to
vocational rehabilitation providers and $10,212,000 to
private vocational schools per year.

Conclusion: Whether or not the loss of revenue will
cause the businesses to be eliminated is unknown.
Additionally, AB749, which amended the Labor Code
to allow for settlement of prospective vocational
rehabilitation services also amended the Labor Code to
create for a Return to Work Program which may
require the services of vocational rehabilitation pro-
viders.

Adoption of these regulations will :

(1) create or eliminate jobs in California;
Although it is impossible to estimate how many
jobs may be eliminated in the area of vocational
rehabilitation services, the fact that an injured
employee may settle his or her right to prospective
rehabilitation benefits and use the settlement for
self directed vocational rehabilitation may cause
the elimination of jobs related to private voca-
tional rehabilitation services.
(2) create new business or eliminate existing business
within California; or
Although it is impossible to estimate how many
businesses may be eliminated in the area of
vocational rehabilitation services, the fact that an
injured employee may settle his or her right to
prospective rehabilitation benefits and use the
settlement for self directed vocational rehabilita-
tion may cause the elimination of private voca-
tional rehabilitation businesses.
(3) affect the expansion of businesses currently doing
business within California.
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Although it is impossible to estimate, businesses
in the area of vocational rehabilitation services
will more likely decrease than expand due to the
fact that an injured employee may settle his or her
right to prospective rehabilitation benefits and use
the settlement for self directed vocational rehabili-
tation.

Significant effect on housing costs: None.

Small Business Determination: The Department of
Industrial Relations, Division of Workers’ Compensa-
tion has determined that the proposed regulation
affects small business, specifically, businesses that
provide vocation rehabilitation services.

CONSIDERATION OF ALTERNATIVES

In accordance with Government Code Section
11346.5(a)(13), the Administrative Director must
determine that no reasonable alternative considered or
that has otherwise been identified and brought to the
Administrative Director’s attention would be more
effective and less burdensome to affected parties that
the proposed actions.

The Administrative Director invites interested per-
sons to present statements or arguments with respect to
alternatives to the proposed regulations at the sched-
uled hearing or during the written comment period.

AVAILABILITY OF RULEMAKING FILE,
INITIAL STATEMENT OF REASONS, TEXT OF
PROPOSED REGULATIONS, AND DOCUMENTS
SUPPORTING THE RULEMAKING ACTION/
INTERNET ACCESS

An Initial Statement of Reasons and the text of the
proposed regulations in plain English have been
prepared and are available from the contact person
named in this notice. The entire rulemaking file will be
made available for inspection and copying at the
address indicated below.

As of the date of this notice, the rulemaking
file consists of the notice, the initial statement of
reasons, the proposed text of the regulations in
strikeout/underline format, and the Form 399. The file
also includes the Vocational Rehabilitation Advisory
Committee sign-in sheet and the minutes from the
meeting. In addition, the Notice, Initial Statement of
Reasons, and proposed text of regulations may be
accessed and downloaded from the Division’s website
at www.dir.ca.gov.

Any interested person may inspect a copy or direct
questions about the proposed regulations and any
supplemental information contained in the rulemaking
file. The rulemaking file will be available for
inspection at the Department of Industrial Relations,
Division of Workers’ Compensation, 455 Golden Gate
Avenue, 9th Floor, San Francisco, California, between
9:00 a.m. and 4:30 p.m., Monday through Friday.
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PRESENTATION OF ORAL OR WRITTEN
COMMENTS AND DEADLINE FOR
SUBMISSION OF WRITTEN COMMENTS

Members of the public are invited to present oral or
written statements, arguments or evidence at the public
hearings. If you provide a written comment, it will not
be necessary to present your comment as oral
testimony at the public hearing.

In addition, any person may submit written com-
ments concerning the proposed regulations prior to the
close of the public comment period to:

Marcela Reyes

Regulations Coordinator
Department of Industrial Relations
Division of Workers’ Compensation
Post Office Box 420603

San Francisco, CA 94142

Tel: (415) 703-3033 or 703-4600

Written comments may be submitted by facsimile
transmission (FAX), addressed to the above-named
contact person at (415) 703-4720. Written comments
may also be sent electronically (via e-mail) using the
following e-mail address: dwcrules @dir.ca.gov .

Unless submitted prior to or at the public hearing,
Ms. Reyes must receive all written comments no later
than 5:00 p.m. on September 3, 2002.

CONTACT PERSON/ BACKUP
CONTACT PERSON

Nonsubstantive inquiries concerning this action,
such as requests to be added to the mailing list for
rulemaking notices, requests for copies of the text of
the proposed regulations, the Initial Statement of
Reasons, and any supplemental information contained
in the rulemaking file may be requested in writing at
the same address. The contact person is:

Marcela Reyes

Regulations Coordinator

Department of Industrial Relations

Division of Workers’ Compensation

Post Office Box 420603

San Francisco, CA 94142

The telephone number of the contact person is
(415) 703-3033 or 703-4600.

Note: In the event the contact person is unavailable,
or to obtain responses to questions regarding the
substance of the proposed regulations, inquiries should
be directed to the following backup contact person:

Destie Overpeck

Industrial Relations Counsel
Department of Industrial Relations
Division of Workers’ Compensation
Post Office Box 420603

San Francisco, CA 94142
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The telephone number of the backup contact person
is (415) 703-4600.

AVAILABILITY OF CHANGES FOLLOWING
PUBLIC HEARING

If the Administrative Director makes changes to the
proposed regulations as a result of the public hearing
and public comment received, the modified text with
changes clearly indicated will be made available for
public comment for at least 15 days prior to the date on
which the regulations are adopted.

AVAILABILITY OF THE FINAL
STATEMENT OF REASONS
Upon its completion, the Final Statement of
Reasons will be available and copies may be requested
from the contact person named in this notice or may be
accessed on the website: www.dir.ca.gov

AUTOMATIC MAILING

A copy of this Notice, the Initial Statement of
Reasons, and the Text of the Proposed Regulations,
will automatically be sent to those interested persons
on the Administrative Director’s mailing list.

If adopted, the regulations as amended will
appear in Title 8, California Code of Regulations,
Section 10122 et seq.

TITLE 9. DEPARTMENT OF
ALCOHOL AND DRUG PROGRAMS

Emergency Amendment of Chapter 2.5
(commencing with Section 9500)

DRUG TESTING

NOTICE IS HEREBY GIVEN that the California
Department of Alcohol and Drug Programs proposes
to amend regulations contained in Chapter 2.5
(commencing with Section 9500), Division 4, Title 9
of the California Code of Regulations.

INFORMATIVE DIGEST/POLICY
STATEMENT OVERVIEW

Chapter 2.5 (commencing with Section 9500),
Division 4, Title 9 of the California Code of
Regulations (CCR) currently contains standards for
the Substance Abuse and Crime Prevention Act of
2000. This emergency regulatory action amends
Chapter 2.5 to by establishing a distribution formula
and standards for receiving drug testing funds
provided under the Substance Abuse Treatment and
Testing Accountability (SATTA) Program.

These regulations are needed to implement the
provisions of the Substance Abuse Treatment and
Testing Accountability (SATTA) Program as enacted
by Senate Bill 223 (Burton), Chapter 721, Statutes of
2001, which was effective October 11, 2001. The
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statute provided $8.4 million for distribution to
counties to conduct drug testing of clients under the
Substance Abuse and Crime Prevention Act of 2000
(SACPA). The counties may also use the funds for
other purposes consistent with the federal law under
which the funds are provided. Under the new statute
the Department of Alcohol and Drug Programs (ADP)
must establish a distribution formula for allocation to
the counties and administer counties’ use of the funds.
To receive funds, counties must submit to ADP a plan
describing their process for testing.
Specific changes are noted below:

Section 9500 has been amended to specify that the
requirements of Chapter 2.5 (commencing with
Section 9500), Title 9, CCR, also apply to all
counties, county agencies, and public or private
contractors applying for Substance Abuse Treatment
and Testing Accountability (SATTA) Program
funds.

Section 9505, which defines terminology, has been
amended to define “‘fair and equitable distribution
formula”, “‘substance abuse testing”, and ‘“Sub-
stance Abuse Treatment and Testing Accountability
Program funds” or “SATTA funds™.

Section 9515, which specifies requirements for
SACPA county plans, has been amended to include
requirements for counties applying for SATTA
funds.

Section 9526 has been adopted to specify how the
Department will distribute SATTA funds to coun-
ties.

Section 9530 has been amended to specify that it
applies only to SACPA trust funds.

Section 9531 has been adopted to specify that
SATTA funds may be used for drug testing

Section 9535 has been amended to specify the types
of reports counties are required to submit to account
for their expenditure of SATTA funds.

AUTHORITY
This regulation is being adopted pursuant to Section
11755 of the Health and Safety Code.

REFERENCE
The statutory references for this regulatory action
are Sections 11999.20 and 11999.25 of the Health and
Safety Code.

FISCAL IMPACT STATEMENTS
The Department does not anticipate any cost
associated with implementation of these regulations
because the regulations do not expand the scope of the
implementing statute. All costs are associated with
implementation of the statute rather than with imple-
mentation of the regulations themselves.
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Costs or Savings in Federal Funding to the State: No
costs or savings are anticipated.

Costs or Savings to Any State Agency: No costs or
savings are anticipated.

Costs or Savings to Any Local Agency or School
District: No costs or savings are anticipated.

Nondiscretionary Costs or Savings Imposed on
Local Agencies: This regulatory action will not result
in any nondiscretionary costs or savings to local
agencies.

Local Mandate Determination: The Department has
determined that this regulatory action will not impose
any new mandates on school districts or other local
governmental agencies or any mandates which must
be reimbursed by the State pursuant to Part 7
(commencing with Section 17500), Division 4 of the
Government Code.

Cost Impacts on Representative Private Persons or
Businesses: The Department is not aware of any cost
impacts that a representative private person or
business would necessarily incur in reasonable com-
pliance with the proposed action.

Effect on Business: The Department does not
anticipate any adverse economic impact on business
because these regulations do not expand the scope of
the implementing statutes.

The Department has made an initial determination
that this regulatory action will not have a significant
statewide adverse economic impact directly affecting
businesses. This regulatory action will not affect the
ability of California businesses to compete with
businesses in other states. This regulatory action will
not affect the creation or elimination of jobs, the
creation of new businesses, the elimination of existing
businesses, or the expansion of businesses currently
doing business within the State of California.

Effect on Small Businesses: The proposed regula-
tory action will affect small businesses because many
entities providing services pursuant to the Act are
small businesses as defined in Government Code
Section 11342.610. The Department has determined
that this regulation will result in no cost or savings to
small businesses because the regulations do not
expand the scope of the implementing statutes.

Effect on Housing Costs: This regulatory action will
not effect housing costs in any way.

WRITTEN COMMENT PERIOD

Any interested person or his authorized representa-
tive may submit written comments on the proposed
regulatory action. The written comment period
closes at 5 p.m. on August 26, 2002. Please submit
any written comments before that time. The Depart-
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ment cannot accept written comments after the close
of the public comment period. Please send written
comments to Mary Conway, Regulations Coordi-
nator, Department of Alcohol and Drug Programs,
1700 K Street, Sacramento, CA 95814. Comments
may also be submitted by fax at (915) 323-5873 or
e-mail at MCONWAY @ ADP.STATE.CA.US.

SCOPE OF TESTIMONY

Section 11346.8(c) of the Government Code prohib-
its the Department from making any changes to the
text of a noticed regulation after the public hearing,
unless the change was so sufficiently related to the
original text that the public was adequately placed on
notice that the change could result from the originally
proposed action. Therefore please make your com-
ments specific to the regulation discussed in this
notice. Please indicate the number of the section you
would like changed, the specific change requested, and
the reason why you would like the section changed.
Since the Department cannot make changes to sections
of regulation which were not mentioned in this public
notice, during the public comment period the Depart-
ment will not consider testimony regarding changes
which are outside the scope of this notice. If you wish
to request the Department to amend, adopt, or repeal
additional sections of regulation, the Department is
required to consider those changes in a separate
regulatory action.

PUBLIC HEARING

The Department has not scheduled a public hearing
on the proposed regulatory action. However, if any
person wishes to submit oral comments, the Depart-
ment will schedule a public hearing upon receipt of
that person’s written request. Such request must be
received at the address shown above no later than
15 days prior to the close of the written comment
period.

CONSIDERATION OF ALTERNATIVES

Pursuant to Section 11346.5(a)(13) of the Govern-
ment Code, the Department must determine that no
reasonable alternative considered by the Department
or that has otherwise been identified and brought to the
attention of the Department would be more effective in
carrying out the purpose for which this regulatory
action was taken. The Department must also determine
that no alternative would be as effective and less
burdensome to affected private persons than the
regulatory action taken. The Department will consider
any alternatives presented during the public comment
period.
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ADDITIONAL CHANGES

The Department may modify the proposed regula-
tion in response to testimony received during the
45-day public comment period, so long as any
additional changes made are sufficiently related to the
proposed regulatory action and within the scope of this
notice. The Department will make available to any
interested persons, for at least 15 days prior to the date
on which the Department adopts, amends, or repeals
the resulting regulation, the full text of any regulation
which is changed or modified from the express terms
to this regulatory action. The Department will mail a
copy of the additional changes to any person who
testified or submitted comments during the public
hearing (if one is requested), who submitted written
comments during the 45-day public comment period,
or who requested copies of additional changes. Please
call the Department’s regulations coordinator at
(916) 327-4742 if you wish to receive a copy of any
additional changes and you do not plan to present
comments regarding the proposed regulatory action.

AVAILABILITY OF TEXT OF REGULATIONS
AND INITIAL STATEMENT OF REASONS

The Department has prepared and has available for
review upon request the text of the proposed
regulations discussed in this notice, written in plain
English; an initial statement of reasons, explaining the
necessity for each regulatory change; and all the
information upon which the proposed regulations were
based. To obtain a copy, please call Mary Conway at
(916) 327-4742 or write to her at the address shown on
the first page of this notice. If you received this public
notice in the mail, the text of the proposed regulation
and the initial statement of reasons were enclosed. The
proposed regulations and initial statement of reasons
are also available on the Department’s web site at
http://www.adp.ca.gov .

PERSON TO CONTACT FOR
ADDITIONAL INFORMATION
The Department’s contact for this regulation pack-
age is Mary Conway, the Department’s Regulations
Coordinator, at (916) 327-4742 or Peggy Blair at
322-1222. Questions regarding the substance of the
proposed regulatory action should be directed to
Peggy Blair of the Department’s Office of Criminal
Justice Collaboration, at (916) 322-1222.

FINAL STATEMENT OF REASONS

After the close of the 45-day public comment
period, the Department will summarize and respond to
all public comments in a written final statement of
reasons. To obtain a copy of the final statement of
reasons, please call Mary Conway at (916) 327-4742.
The final statement of reasons will also be posted on
the Department’s web site at http://www.adp.ca.gov.
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TITLE 10. DEPARTMENT
OF INSURANCE

RH01018834

NOTICE OF PROPOSED REGULATION AND
NOTICE OF PUBLIC HEARING REGARDING
THE WEIGHTING METHODOLOGY FOR
PRIVATE PASSENGER AUTOMOBILE
INSURANCE RATING FACTORS

SUBJECT OF HEARING
Notice is hereby given that a public hearing will be
held regarding proposed changes to private passenger
automobile insurance rating factor regulations found at
Title 10, California Code of Regulations, Chapter 5,
Subchapter 4.7, Section 2632.8.

AUTHORITY AND REFERENCE

The Insurance Commissioner proposes to adopt and
amend the subject regulation pursuant to the authority
vested in him by Sections 1861.02 and 1861.05 of the
California Insurance Code; Spanish Speaking Citizens
Foundation Inc. v. Low (2000) 85 Cal.App.4th 1179,
103 Cal.Rptr.2d 75; and, CalFarm Insurance Com-
pany v. Deukemejian (1989) 48 Cal.3d 805, 258
Cal.Rptr. 161.

The purpose of this regulation is to implement,
interpret, and make specific provisions of the Califor-
nia Insurance Code, including but not limited to
Section 1861.02.

HEARING DATE AND LOCATION
The public hearing will be held to permit all
interested persons the opportunity to present state-
ments or argument, orally or in writing, with respect to
the proposed regulations at the date, time, and place
set forth below:

Date and Time: September 5, 2002

10:00 a.m.

Hearing Room

45 Fremont Street, 22nd Floor

San Francisco, CA 94105

ACCESS TO HEARING ROOM
The public hearing room is accessible to persons
with mobility impairments. Persons with sight or
hearing impairments are requested to notify the
contact person (listed below) for the hearing in order
to make special arrangements if necessary.

Location:

WRITTEN AND/OR ORAL COMMENTS;
AGENCY CONTACT PERSON
All persons are invited to submit written comments
to the Insurance Commissioner on the proposed
regulations. Comments should be addressed to the
agency contact person
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Bruce Patton

California Department of Insurance
300 Capitol Mall, 17th Floor
Sacramento, CA 95814
Telephone: (916) 492-3560
Facsimile: (916) 324-1883

E-mail: pattonb@insurance.ca.gov

Questions regarding the hearing, comments, or the
substance of the proposed action should be addressed
to the above contact person. If he is unavailable,
inquiries may be directed to:

Brian Soublet

California Department of Insurance
300 Capitol Mall, 17th Floor
Sacramento, CA 95814
Telephone: (916) 492-3521
Facsimile: (916) 324-1883

E-mail: soubletb@insurance.ca.gov

DEADLINE FOR WRITTEN COMMENTS

All written comments or materials must be received
by the Insurance Commissioner, c/o the contact person
at the address listed above, by not later that 5:00 p.m.
on August 27, 2002. Written comments or materials
received after that time will not be considered.

COMMENTS TRANSMITTED BY
ELECTRONIC COMMUNICATION

The Commissioner will accept written comments
transmitted by e-mail, provided they are sent to the
contact person at the E-mail address listed above. The
Commissioner will also accept written comments
transmitted by facsimile to the contact person at the
number listed above. Comments sent to an E-mail
address other than the addresses listed above will
not be accepted. Comments submitted by E-mail or
by facsimile are subject to the deadline for written
comments set forth above.

ADVOCACY OR WITNESS FEES

Eligible persons or groups representing the interests
of consumers may be entitled to reasonable advocacy
fees, witness fees, and other reasonable expenses, in
accordance with the provisions of Title 10 California
Code of Regulations, subchapter 4.5, Article 14,
§ 2662.1 et seq., in connection with their participation
in this matter. Persons interested in inquiring about the
appropriate procedures should contact the Office of
the Public Advisor at the following address:

Office of the Public Advisor
California Department of Insurance
300 Capitol Mall, 17th Floor
Sacramento, CA 95814

(916) 492-3500
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A copy of any written materials submitted to the
Public Advisor regarding this rulemaking proceeding
must also be submitted to the contact person listed
above. Please contact the Office of the Public Advisor
for further information.

INFORMATIVE DIGEST/POLICY
STATEMENT OVERVIEW

Proposition 103, which was enacted by the voters
on November 8, 1988, required the establishment of a
new method of determining premium rates for private
passenger automobile insurance. Proposition 103
mandated that premium rates must be established
through the use of the following rating factors: the
insured’s driving safety record; the number of miles
driven annually by the insured; and, the insured’s
number of years of driving experience. These factors
are commonly referred to as the ‘““mandatory factors.”
Insurers are free to use other rating factors that have
been adopted by the Commissioner, by regulation,
which the Commissioner has determined bear a
substantial relationship to the risk of loss. The factors
adopted by the Commissioner are commonly referred
to as “‘optional factors.” Insurance Code § 1861.02(a),
as enacted by Proposition 103, requires that the
mandatory and optional factors be applied in a specific
order and the Commissioner specify a weight for the
factors. The existing regulations were promulgated in
Department of Insurance File Nos. RH-318 (operative
on September 22, 1994), and RH-338 (Sections
2632.4(a), 2632.5, 2632.7(a), (c) and (d), 2632.8,
2632.9, 2632.11(a), and 2632.15 became operative on
August 5, 1996, subdivision (b) of Section 2632.7
became operative on September 11, 1996).

In determining whether the weight of the optional
factors is less than the weight of the mandatory
factors, for the purpose of complying with Insurance
Code § 1861.02(a), the existing regulations compare
the average weight for all of the optional rating factors
with the weight of each individual mandatory factor.
Existing § 2632.8 calculates the weight for all of the
rating factors by a technique referred to as ‘“‘the single
omit method.” Under this method, for every insured
vehicle, and for every rating factor—looking at each
factor one at a time—insurers calculate the difference
between the total premium including the factor under
review and the total premium without the subject
factor. A large insurer using the single omit method to
calculate weight is required to perform millions of
calculations. Unless the Department precisely dupli-
cates the millions of calculations required by the single
omit method it is extremely difficult for the Depart-
ment to determine if an insurance company is correctly
complying with the auto rating factor regulations.

The proposed regulation would implement a simpli-
fied methodology to calculate the weight of the
automobile rating factors. This methodology is de-
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signed to achieve the same result as the single omit
method and will foster improved regulatory oversight
of class plan filings by allowing the California
Department of Insurance to more effectively verify
that insurers have correctly assigued the weight
calculation and rank order to each rating factor.

The Commissioner has determined that the amend-
ment proposed in this rulemaking proceeding is
necessary to effectively implement the auto rating
factor provisions of Proposition 103. The proposed
regulation sets forth amendments to the method for
determining factor weights. The purpose of the
proposed regulation is to implement, interpret and
make specific the provisions of California Insurance
Code Sections, 1861.02, and 1861.05 and to provide
for an orderly insurance market.

MANDATES ON LOCAL AGENCIES OR
SCHOOL DISTRICTS

The proposed regulation does not impose any
mandate on local agencies or school districts. There
are no costs to local agencies or school districts from
the proposed regulations for which Part 7 (commenc-
ing with Section 17500) of Division 4 of the
Government Could would require reimbursement.

COST OR SAVINGS TO ANY STATE AGENCY
The Commissioner has determined that there will be
no cost or savings to any local agency, state agency or
school district from the proposed regulations, and that
the proposed regulation will not affect federal funding
to the State.

OTHER NONDISCRETIONARY COSTS OR
SAVINGS ON LOCAL AGENCIES
None.

ECONOMIC IMPACT ON BUSINESS
The proposed regulation will have a beneficial
effect businesses because it make it easier for insurers
to perform the calculations required to meet the factor
weight requirements than the single omit methodology
required by the existing regulation.

IMPACT ON SMALL BUSINESS
The proposed regulation will not have an impact on
small businesses because the insurers subject to the

provisions of the regulation are not small businesses
(Government Code § 11342.610(b)(2)).

SIGNIFICANT STATEWIDE ADVERSE
ECONOMIC IMPACT DIRECTLY EFFECTING
BUSINESS, INCLUDING THE ABILITY OF
CALIFORNIA BUSINESSES TO COMPETE WITH
BUSINESSES IN OTHER STATES

The proposed regulation will not have an adverse
impact on businesses, including the ability of Califor-
nia businesses to compete with businesses in other
states.
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POTENTIAL COST IMPACT ON PRIVATE
PERSONS OR BUSINESS
The proposed regulation will not cause a cost
increase to private persons or businesses. To the extent
that the proposed regulation makes it easier for
insurers to perform the necessary weight calculations,
it will have a positive cost impact.

EFFECT ON CREATION OR ELIMINATION OF
CALIFORNIA JOBS, WHETHER CREATION OF
NEW CALIFORNIA BUSINESSES OR WHETHER
ELIMINATION OR EXPANSION OF EXISTING
CALIFORNIA BUSINESSES

None.

IMPACT ON HOUSING COSTS

The matters proposed herein will not have a
significant effect on housing costs.

ALTERNATIVES

On January 23, 2002, pursuant to Government Code
§ 11346.45 (a), the Commissioner invited written
public comments on three proposals (Alternatives 1, 2,
and 3), which he believed would implement a
simplified methodology to calculate the weight of the
rating factors. The Commissioner specifically re-
quested comments be submitted by February 25, 2002
regarding the advantages and disadvantages of each of
the proposals and whether the proposals accomplished
the stated goal.

Of the eleven (11) comments received by the
Department, four (4) comments supported Alternative
1 (the method adopted in the proposed regulation)
because they believed it is easier to use than the single
omit method as well as Alternatives 2 and 3; that it
would be easier to implement than the other two
alternatives; and, that the results of Alternative 1
closely mimic the results of the single omit method-
ology. Three comments supported Alternative 2
because they believed that it produced results that
were more consistent with the single omit method than
the other alternatives. Alternative 3 was not favored by
in any comment because of concern that this
alternative would cause instability in premiums due to
the erratic nature of loss cost data.

The Commissioner selected Alternative 1 because it
is a viable substitute for the more labor-intensive
single omit methodology. The changes proposed in
Alternative 1 will enable the Department to more
easily review and validate the data that is submitted by
insurers in their class plan filings. Alternative 1 also
reduces the burden of performing the calculations
necessary to compute weight. While Alternative 2
more closely replicates the single omit method, the
Commissioner rejected this alternative because it
would require insures to submit summary data, which
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the Department would be unable to verify. The
Commissioner rejected Alternative 3 because of the
concerns that it would cause instability in premiums.

The Commissioner must determine that no reason-
able alternative considered or that has otherwise been
identified and brought to his attention would be more
effective in carrying out the purpose for which the
regulations are proposed or that would be as effective
or less burdensome to affected private persons than the
proposed regulations.

COMPARABLE FEDERAL LAW
There are no comparable federal regulations or
statutes on the specific problem addressed by the
proposed regulations.

TEXT OF REGULATIONS AND INITIAL
STATEMENT OF REASONS

The Insurance Commissioner has prepared an Initial
Statement of Reasons that sets forth the reasons for the
proposed amendments to the regulations. Upon written
request, the Initial Statement of Reasons will be made
available for inspection and copying. Written requests
for the Initial Statement of Reasons, or questions
regarding this proceeding, should be directed to the
contact persons listed above. Once the Final Statement
of Reasons has been completed written requests for
copies should also be directed to the contact persons
listed above.

AUTOMATIC MAILING
A copy of this notice, including the Informative
Digest, which contains the general substance of the
proposed regulations, will automatically be sent to
each person or organization on the Commissioner’s
mailing list.

WEBSITE POSTINGS
Copies of the Notice of Proposed Action, the Initial
Statement of Reasons, and the text of the regulations
in underline and strikeout format can be accessed
through the Department of Insurance website at
http://www.insurance.ca.gov. To access the documents
on the Department’s website: near the top of the page,
locate the heading *“Protecting Consumers;” scroll
down to the subheading “BE INFORMED:;” click on
“Search for Proposed Regulations;” in the search field
enter “RH01018834.” You may also search for the
regulations by entering California Insurance Code
Section 1861.02, or search by key word (“‘auto rating
factors” for example). Once you ““Submit” your query
you will be able to access the various documents

related to this rulemaking proceeding.

MODIFIED LANGUAGE

If the Department further amends the proposed
regulations with changes that differ but are sufficiently
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related to this proposed action, the full text of the
amended regulations will be available to the public for
at least 15 days prior to adoption.

TITLE 14. CALIFORNIA
INTEGRATED WASTE
MANAGEMENT BOARD

DIVISION 7

CHAPTER 3 MINIMUM STANDARDS FOR
SOLID WASTE HANDLING AND DISPOSAL,
ARTICLES 4.1 AND ARTICLE 5.5

CHAPTER 6 PERMITTING OF WASTE TIRE
FACILITIES, ARTICLES 1 THROUGH 7 AND
9 AND 10

The California Integrated Waste Management
Board (Board) proposes to amend Title 14, California
Code of Regulations, Division 7, Chapters 3 and 6, by
amending Articles 4.1 and 5.5 of Chapter 3, sections
17225.710 through 17225.735 and sections 17350
through 17356 and Articles 1 through 7 and 9 and 10
of Chapter 6, sections 18420 through 18494.5. Article
3.5, section 18429, is being added to Chapter 6. The
proposed regulations make changes in the existing
regulations to implement, interpret and make specific
the provisions of SB 876 (Statutes of 2000) and
AB 117 (Statutes of 1998), as well as move language
to more appropriate sections, correct errors, and add
definitions and language to make the regulations more
functional and delete unnecessary language. In addi-
tion, existing enforcement criteria for permitted and
un-permitted waste tire facilities are being incorpo-
rated into the regulations.

WRITTEN COMMENT PERIOD

Any interested person, or his or her authorized
representative, may submit written comments relevant
to the proposed regulatory action to the Board. The
written comment period for this rulemaking closes
at 4:00 p.m. on August 26, 2002. The Board will only
consider comments received at the Board’s headquar-
ters by that time. Please submit your written comments
to:

Tom Micka

Special Waste Division

California Integrated Waste Management Board
P.O. Box 4025

Sacramento, California 95812-4025

Fax: (916) 319-7491

e-mail: tmicka@ciwmb.ca.gov

If an individual previously commented on these
regulations during workshops, that person should be
aware that those comments were considered and often
incorporated into the regulations. However, if such
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individuals are not satisfied with the proposed
regulations, as they exist in the current proposed
regulations, they must resubmit their comments so that
they will be considered anew and made a part of this
rulemaking record.

PUBLIC HEARING
A public hearing to receive public comments has
been scheduled for the September Special Waste &
Market Development Committee Meeting. The
hearing will be held at the

Joe Serna Jr., Cal EPA Building

1001 I Street, 2nd Floor

Sacramento, CA 95814

The hearing will begin at 1:30 a.m. on Septem-
ber 9, 2002, and will conclude after all testimony is
given. The California Integrated Waste Management
Board requests that persons making oral comments
also submit a written copy of their testimony at the
hearing. The hearing room is wheel chair accessible. If
you have any questions, please contact Tom Micka at
(916) 341- 6425.

INFORMATIVE DIGEST

The California Integrated Waste Management Act
(Act), Public Resources Code (PRC) § 40000 et. seq.,
gives the Board authority to provide for the protection
of public health, safety and the environment through
waste prevention, waste diversion, and safe waste
processing and disposal. PRC § 40502 requires the
Board to adopt rules and regulations to implement the
Act. Assembly Bill 1843 (Brown, Statutes of 1989)
established the waste tire program commencing with
section 66799.60 of the Government Code. This
statute was recodified by Senate Bill (SB) 937 (Vuich,
Statutes of 1990) at Chapter 16, commencing with
section 42800, of the Public Resources Code. Under
Chapter 16 the Board is vested with responsibility for
the administration of waste tire programs. Specifically
the Board must protect public health, safety, and the
environment, by establishing technical standards and a
permitting program for waste tire facilities and
technical standards for solid waste facilities, which
handle tires for storage and disposal.

To this end, the Board developed and implemented
emergency and final regulations, which became
effective on February 10, 1992 and November 3, 1993,
respectively. The subject regulations:

a. Set forth permitting procedures for Major (5,000 or
more waste tires) and Minor (500 to 4,999 waste

tires) Waste Tire Facilities.

. Establish financial assurance requirements for
Major Waste Tire Facilities.

Establish closure and inspection requirements for
all Waste Tire Facilities.
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d. Establish minimum standards for the outdoor and
indoor storage of waste tires. Standards include
requirements for fire prevention, facility access and
site security, vector control measures, storage at
waste tire facilities and storage and disposal of
waste tires at permitted solid waste facilities.

e. Allow landfills to store waste tires.

. Establish exclusions from the waste tire facility
permitting requirements under certain circum-
stances.

Waste tire storage standards were designed to
prevent environmental catastrophes and adverse im-
pacts to public health and safety due to improper
storage of waste tires. For Major Waste Tire Facilities
(storing 5,000 or more tires), the standards require
closure cost funding through various financial assur-
ance mechanisms, and operating liability insurance
requirements that place the burden of responsibility for
facility closure and environmental damage on the
operators of waste tire storage facilities rather than the
California taxpayer.

On May 9, 1996, the Board’s Waste Tire Hauler
Regulations became effective pursuant to Senate Bill
(SB) 744 (Statutes of 1993). On January 29, 1998 the
Board adopted emergency regulations to remove
certain exclusions from the regulations regarding who
needs to acquire a waste tire facility permit. These
emergency regulations became final this past year.

AB 117 (Escutia) was signed into law in 1998
requiring the Board to prepare a report to the
legislature on the current waste tire program and to
make recommendations by June 30, 1999, for needed
changes. The Board adopted the final version of the
report ‘“‘California Waste Tire Program Evaluation and
Recommendations” (Tire Report) at its June 22, 1999
meeting.

This past year SB 876 (Escutia) was passed by the
Legislature to make changes to the tire statutes in
order to better serve the regulated community and to
protect public health and safety and the environment.

The Board, therefore, has proposed changes in the
existing regulations to implement, interpret and make
specific the provisions of SB 876, as well as
implementing certain recommendations from the
AB 117 Tire Report. To expedite the regulation
development process, staff proposes to split the effort
into two phases. The first phase will consist of already
reviewed and work-shopped language, and minor,
non-controversial changes. In addition, the Board has
directed staff to add existing enforcement criteria to
the to the regulations. This criteria is currently being
used by the Board when action is taken against
permitted and un-permitted waste tire facilities. The
second phase will consist of those regulations neces-
sary to implement innovative features of SB 876 such
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as the new waste tire manifest form. These regulations
will require more extensive public review and will
enter the OAL process at a later date.

The more significant proposed changes to the
existing regulations are presented as follows:

1. The existing exclusion from the permitting require-
ments for fully enclosed moveable containers will

be deleted.

. A new term “collection” will specify that waste
tires temporarily placed in fully enclosed licensed
road transportable containers will not be considered
as being stored if they are not on the premises of a
permitted facility and if certain conditions are met.

“Used tire dealer” will be defined as a business
storing ‘“‘used tires” as specified in SB 876 and to
clarify the need of a used tire dealer to receive
applicable local approvals. The regulations will
specify that a used tire dealer may only store up to
1500 waste tires in accordance with the existing
statute.

“Auto dismantlers’ are exempt from the waste tire
facility permitting requirements if they meet certain
conditions. Auto dismantlers will now have to
certify to the Board that they qualify for an
exemption from the requirement to acquire a waste
tire facility permit.

. The definitions contained in Article 4.1 of Chap-
ter 3 and Article 2 of Chapter 6 will be consolidated
in Article 4.1. Some definitions, which appear in
SB 876, will be deleted from regulation.

A trust fund, which can be built up over a five year
period to equal the current closure cost estimate, is
one of the current financial assurance mechanisms
for closure of a major waste tire facility available to
operators. This five-year period will be eliminated
and an operator’s initial deposit will now have to
equal the current closure cost estimate.

. The Board will be enabled to approve financial
assurance mechanisms for closure and operating
liability claims other then those listed in the
regulations so long as the mechanisms meet certain
requirements.

. A new article, Article 3.5, entitled ‘“Enforcement
Criteria for Waste Tire Facilities” is being added to
the regulations. This article specifies fines for both
permitted and unpermitted facilities based on
different levels of noncompliance. The penalty
schedule for administrative complaints sets forth
levels of fines based on size, severity, location, and
frequency of the violation. This schedule, which is
currently being administered by the Board, will
now be placed in regulation.
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POLICY STATEMENT OVERVIEW

Over the past seven years the California Integrated
Waste Management Board has been regulating the
storage of waste tires and more recently the hauling of
waste tires in California. Existing waste tire regula-
tions set forth permitting procedures for Major (5,000
or more waste tires) and Minor (500 to 4,999 waste
tires) Waste Tire Facilities.

The existing regulations establish closure and
inspection requirements for all Waste Tire Facilities
and establish financial assurance requirements for
Major Waste Tire Facilities. The regulations also
establish minimum standards for the outdoor and
indoor storage of waste tires. Standards include
requirements for fire prevention, facility access and
site security, vector control measures, storage at waste
tire facilities and storage and disposal of waste tires at
permitted solid waste facilities.

This past year Senate Bill 876 was passed by the
Legislature making changes to the tire statutes in order
to better serve the regulated community and to protect
public health and safety and the environment. The
Board has, therefore, proposed changes in the existing
regulations to implement, interpret and make specific
the provisions of Senate Bill 876, as well as
implementing certain recommendations from a report
prepared by the Board in 1999 entitled ‘“‘California
Waste Tire Program Evaluation and Recommenda-
tions.”

The proposed regulations make changes in the
existing regulations to implement, interpret and make
specific the provisions of Senate Bill 8§76, as well as
move language to more appropriate sections, correct
errors, and add definitions and language to make the
regulations more functional and delete unnecessary
language.

PLAIN ENGLISH REQUIREMENTS

Board staff prepared the proposed final regulations
pursuant to the standard of clarity provided in
Government Code Section 11349 and the plain
English requirements of Government Code Section
11342.580 and 11346.2(a)(1). The proposed final
regulations are considered nontechnical and are
written to be easily understood by those parties that
will use them.

AUTHORITY AND REFERENCES

PRC § 40502, 42820, 42821, 42830, 42832, and
43020 provide authority for these regulations. The
purpose of the proposed actions is to implement,
interpret and make specific numerous statutes and
regulations related to the storage of waste tires. The
following is a list of references sited in these proposed
regulation changes: PRC § 21068, 21082.2, 41700,
42800, 42801.6, 42801.7, 42804, 42805, 42806.5,
42807, 42808, 42812, 42816, 42820, 42821, 42822,
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42823, 42824, 42825, 42830, 42831, 42833, 42834,
42835, 42840, 42841, 42842, 42843, 42845, 42850,
43020, 44014

FEDERAL LAW OR REGULATIONS MANDATE
Federal law or regulations do not contain compa-
rable requirements.

LOCAL MANDATE AND
FISCAL DETERMINATIONS

Board staff has determined that the proposed
regulations do not impose: 1) a mandate on local
agencies or school districts; 2) significant costs or
savings to any state agency; 3) costs to any local
agency or school district that must be reimbursed in
accordance with Government Code §§ 17500 through
17630; 4) other non-discretionary costs or savings on
local agencies; or 5) costs or savings in federal funding
to the state.

EFFECT ON HOUSING COSTS
CIWMB staff made an initial determination that the
proposed regulations will not have a significant effect
on housing costs.

EFFECT ON BUSINESS AND SMALL
BUSINESSES/SMALL
BUSINESS DETERMINATION

Board staff made an initial determination that the
proposed regulations will not have a significant
adverse economic impact directly affecting busi-
nesses, including the ability of California businesses to
compete with businesses in other states. Board staff
has also determined that the proposed regulations may
apply to business and small businesses, but as stated
above, will not have a significant adverse economic
impact on business and small businesses. Many
businesses and small businesses which meet the
proposed definition of ‘“‘used tire dealer” will no
longer be required to acquire a Waste Tire Facility
Permit from the Board. Used tire dealers which
currently fall into the category of Minor or Major
Waste Tire Facility will no longer have to file an
application with the Board for the issuance of a permit.
In addition, used tire dealers that are now considered
Major Waste Tire Facilities will not be required to
meet financial assurance requirements for acquiring a
Major Waste Tire Facility Permit.

Businesses and small businesses which have been
issued an exclusion from the Waste Tire Facility
Permitting requirements based on the storage of waste
tires in fully enclosed moveable containers will no
longer be able to utilize this exclusion. Many
businesses and small businesses, however, may
qualify under the proposed definition of ““collection.”
Businesses and small businesses that qualify under
“collection” will not be required to acquire a waste
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tire facility permit. These operators will be required to
use licensed trailers. The alternative is to acquire a
Minor Waste Tire Facility Permit if they are storing
less than 5,000 waste tires or a statutory exemption if
they are a cement kiln. A few businesses and small
businesses storing more than 5,000 waste tires that do
not qualify under ‘‘collection” will have to either
reduce the quantity stored to fewer than 5,000 or
acquire a Major Waste Tire Facility Permit.

Auto dismantlers will now have to certify to the
Board that they qualify for an exemption from the
requirement to acquire a waste tire facility permit.
There will be no cost to the auto dismantler for this
certification.

If a major waste tire facility operator chooses to use
a trust fund for their financial assurance mechanism it
may be more costly since they will no longer have five
years over which to spread the payments; however, the
operator may choose another mechanism.

EFFECT ON COMPETITION WITH
OUT-OF-STATE BUSINESS
Board staff has determined that the proposed
regulations will not have an adverse economic impact
upon the ability of California businesses to compete
with out-of-state business.

EFFECT ON CREATION OR ELIMINATION OF
JOBS, EXISTING OR NEW BUSINESS IN THE
STATE OF CALIFORNIA

Board staff has determined that the proposed
regulatory action will not affect: 1) the creation or
elimination of jobs within the state of California; 2)
the creation of new businesses or the elimination of
existing businesses within California; or 3) the
expansion of businesses currently doing business with
the state.

COST IMPACT ON PRIVATE PERSONS
OR ENTERPRISES

Board staff has determined that the adoption of the
proposed regulations may have a cost impact on
private persons or enterprises. Most impacts of the
proposed regulations already exist in current law and
regulation. The proposed regulations primarily clarify
existing law and impose no new impacts. One
exception may be businesses that choose a trust fund
for a financial assurance mechanism and no longer
have five years to pay into the trust fund. This change
will represent a potential future cost to those
businesses switching financial assurance mechanisms
or establishing new major waste tire storage facilities.
Businesses paying into existing trust funds will not be
impacted. The economic impact is unknown because
businesses have a choice among a number of financial
assurance mechanisms.
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Additionally, those few businesses now operating
under the “moveable container” exclusion that are
unable to take advantage of the new definition of
“collection” and do not qualify as a Minor Waste Tire
Facility or a cement kiln may be impacted. These
businesses will have to acquire a Major Waste Tire
Facility Permit. The costs associated with a Major
Waste Tire Facility Permit are a function of how many
tires are stored. It is not possible, with the Board’s
current database, to determine the number of busi-
nesses currently utilizing the ‘“moveable container”
exclusion that might have to acquire a Major Waste
Tire Facility Permit. Based on the options available
staff predicts that the number would be a small
fraction of the current 23 excluded Major Waste Tire
Facilities.

The penalty schedule for administrative complaints
does not represent a new Board activity. This schedule
will, therefore, not increase the universe of businesses
and small businesses presently regulated. Permitted
and unpermitted facility operators who violate the
waste tire statute and regulations will continue to be
prosecuted under the Board’s penalty schedule. The
addition of this penalty schedule to the regulations
should not have a significant adverse economic impact
on businesses and small businesses that comply with
the statute and regulations governing waste tire
storage.

CONSIDERATION OF ALTERNATIVES

The Board must determine whether other alterna-
tives would be more effective in carrying out the
purpose for which the action is proposed, or would be
as effective and less burdensome to affected private
persons than the proposed action.

The Board invites interested persons to present
statements or arguments with respect to alternatives to
the proposed regulations during the written comment
period.

CONTACT PERSON

Inquiries concerning the substance of the proposed
action may be directed to:

Tom Micka, Special Waste Division

California Integrated Waste Management Board
P.O. Box 4025

Sacramento, California 95812-4025

(916) 341-6425 phone

(916) 341-6663 facsimile

e-mail: tmicka@ciwmb.ca.gov

Back-up contact person to whom inquiries concern-
ing the proposed administrative action may be
directed:
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Donald Dier Jr., Special Waste Division
California Integrated Waste Management Board
P.O. Box 4025

Sacramento, CA 95812-4025

(916) 341-6290 phone

(916) 319-7597 facsimile

e-mail: ddier@ciwmb.ca.gov

AVAILABILITY OF STATEMENT OF REASONS
AND TEXT OF PROPOSED REGULATIONS

The Board will have the entire rulemaking file, and
all information that provides the basis for the proposed
regulations, available for inspection and copying
throughout the rulemaking process at the above
address. As of the date this notice is published in the
Notice Register, the rulemaking file consists of this
notice, the proposed text of the regulations, and the
initial statement of reasons. The Final Statement of
Reasons will also be available once it is prepared.
Copies may be obtained by contacting Tom Micka at
the address or phone number listed above. For more
timely access to the proposed text of the regulations,
and in the interest of waste prevention, interested
parties are encouraged to access the Board’s Internet
homepage at http://www.ciwmb.ca.gov

AVAILABILITY OF CHANGED OR
MODIFIED TEXT

The Board may adopt the proposed regulations
substantially as described in this notice. If the Board
makes modifications, which are sufficiently related to
the originally proposed text, it will make the modified
text—with changes clearly indicated—available to the
public for at least 15 days before the Board adopts the
regulations as revised. Requests for the modified test
should be made to the contact person named. The
Board will mail any modified text to all persons who
testify at the public hearing; all persons who submit
written comments at the public hearing; all persons
whose comments are received during the comment
period; and all persons who request notification of the
availability of such changes. The Board will accept
written comments on the modified regulations for
15 days after the date on which they are made
available.

TITLE 14. FISH AND
GAME COMMISSION

NOTICE IS HEREBY GIVEN that the Fish and
Game Commission, pursuant to the authority vested
by 1050, 5510, 8389, 8550, 8553 and 8555 of the Fish
and Game Code and to implement, interpret or make
specific sections 7850, 7850.5, 8043, 8053, 8389,
8550, 8552, 8552.6, 8553, 8554, 8555, 8556, 8557 and
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8559 of said Code, proposes to amend sections 163,
163.5 and 164, Title 14, California Code of Regula-
tions, relating to the herring fishery.

INFORMATIVE DIGEST/POLICY
STATEMENT OVERVIEW

Sections 163 and 163.5, Title 14, CCR

Under existing law, herring may be taken for
commercial purposes only under a revocable permit,
subject to such regulations as the Fish and Game
Commission shall prescribe. Current regulations
specify: permittee qualifications; permit application
procedures and requirements; permit limitations;
permit areas; vessel identification requirements; fish-
ing quotas; seasons; gear restrictions; quotas; and
landing and monitoring requirements.

The proposed regulatory changes will establish
fishing quotas by area for the 2002-03 herring fishing
season, based on the most recent assessments of the
spawning populations of herring in San Francisco and
Tomales bays. The proposed fishing quota in San
Francisco Bay is 3,540 tons (10 percent of the
35,400-ton estimated spawning biomass for the
2001-02 season). An initial 300-ton fishing quota
(4.1 percent of the 2001-02 estimated spawning
biomass of 7,243 tons) is proposed for Tomales Bay
with provisions to increase the quota in season if
escapement goals are achieved by February 15, 2003.
This season, the recommendation for in-season in-
creases is as follows:

e If the spawning escapement is more than 3,000 tons,
increase the quota to 400 tons.

e If the spawning escapement is more than 4,000
tons, increase the quota to 500 tons.

The proposed amendment specifies that the length
of the meshes of any gill net used or possessed in the
roe fishery in Tomales Bay, for the 2002-03 season
only, shall be no less than 2 inches or greater than 22
inches. The proposed one-year continuation of the
regulation, originally approved for the 2000-01 and
2001-02 seasons only, will allow the Department to
continue to evaluate the effect of reduced mesh length
on the size and age composition of herring caught in 2
inch mesh gill nets.

Other changes relating to the Department of Fish
and Game (Department) herring season dates, permit
suspensions, and minor editorial changes are recom-
mended to improve the clarity of the regulations or
provide for the efficient harvest and orderly conduct of
the fishery and for the protection of the resource. The
following is a summary of those proposed changes in
sections 163 and 163.5, Title 14, CCR.

e Set the dates of the roe herring fisheries in San
Francisco Bay from 5:00 p.m. on Sunday, Decem-
ber 1, 2002 to noon on Friday, December 20, 2002

(““DH” gill net platoon only), and from 5:00 p.m. on
Sunday, January 5, 2003 to noon on Friday,
March 14, 2003.

e Set the dates of the roe herring fishery in Tomales
Bay from 5:00 p.m. on Thursday, December 27,
2002 until noon on Tuesday, December 31, 2002,
and from noon on Sunday, January 5, 2003 to noon
on Friday, March 7, 2003.

e Correct existing latitude/longitude coordinates for
position references, and add latitude/longitude co-
ordinates to existing position references that do not
provide associated coordinates.

e (Clarify that the violation points assigned for failure
of a permittee to be aboard the vessel during herring
fishing operations also apply to a permittee’s
Department-authorized temporary substitute.

e Revise the individual quota provisions for p